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ABSTRACT 

This Congressional oversight hearing was convened to 
examine evidence that many of the nation's nursing homes restrict or' 
deny access to the elderly poor and disabled, leaving the 18 million 
Americans dependent on Medicaid especially vulnerable to neglect and 
exploitation* Evidence was heard oh discriminatory/admissions, on the 
practice of demanding cash payments before accepting a Medicaid 
patient, on the eviction of residents once they become eligible for 
Medicaid, and on racial discrimination. Witnesses include a former 
nursing home admissions director, two citizens with experience 3 of 
nursing home malpractice, an attorney from the National Senior 
Citizens Law Center, the attorney general of Maryland, and the deputy 
executive vice president of th* American Health Care Association. 
Appendices, which make up almost 701 of the document, provide a 
summary of the committee findings; a survey of nursing home profits 
and Medicaid census; illegal and questionable clauses from nursing 
home admission agreements; case histories of nursing home I 
discrimination victims; and supplementary materials from witnesses. 
(RDN) 9 . * 
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DISCRI1VWNATIQN AGAINST POOR AND 
DISABLED IN NURSING HOMES 



MONDAY, OCTOBER I, 1984 

' U.S, Senate, 

Special Committee on Aging, 

4 Washington, DC. \ 

The committee met, pursuant to notice, at 9:35 a.m., in room 628, 
Dirksen Senate Office.Building, Hon. John Heinz, chairman presid- 
ing * f - ■ ; 

Present: Senators Heinz, Glenn, and Burdick. 

Also present: John C Rother, staff director and chief counsel; 
Stephen R. McCannell, deputy staff director; Diane Lifsey, minority 
staff director;, David Schufke, investigator; Isabelle Claxtori, com- 
munications director; Robin L. Kropf, chief clerk; Kate Latta and 
Leslie Malone, staff assistants; James Salvie, investigative intern; 
,and Gene Cummings, printing assistant. 

OPENING STATEMENT BY SENATOR JOHN HEINZ, CHAIRMAN 

Chairman Heinz. Good morning. As the chairman of the U.S. 
Senate Special Committee oh Aging, I have convened today^ over- 
sight hearing in light of incontrovertible evidence that many nipp- 
ing homes in thie country restrict or deny ac cqaE to our Nation s 
moat vulnerable citizenfr-~the elderly poor and dByed, * - • 

Findings of a recent cortfmitte* investigation W^N that in some 
areas of this Country, up to 80 percent of what are called federally 
certified nursing homes are reported to actively discriminate 
against medicaid beneficiaries In their admission practices. These 
acts of discrimination are a flagrant violation of U.S. law. 

The committee and 1 are deeply distressed by this evidence. We 
* are equally distressed by^ the apparent glaring lack of enforcement 
of the law by both Federal and State governments. 

The immediate victims of th^ae illegal practices are the 18 mil- 
lion Americans who currently depend upon medicaid to pay for the 
health care they need- But virtually every apparently secure 
. middle-income American is a potential yicftim, too; At m recent 
hearing before this committee, we learned that two-thirds of all 
middle-income patients in nursing homes spend their life savings 
within 2 years of admission and become medicaid patients. 

The intent of the Congress in assuring medicaid beneficiaries 
equal access to care is clear. Back in 1977, we enacted legislation to 
make (t a felony to solicit or receive funds from a medicaid patient* 
as a condition of entering or* remaining in a nursing home. Like- 
wise, Congress sought to protect the disabled from discriminatory 



admissions purctices with its 1974 amendment's to section ,504 of ; 
th§ Rehabilitaflbn Act, . 

But the committee^ investigation into nufsing home practiced 
documents that nursing homes do demand cash payment before-; 
they will accept a medicaid patient. The family of a patient may bp.\ 
asked to Sign a private pay contract, pledging to pky out-of-pockefei 
for care already pajd for by taxes and promised under Federal law 
These contracts Can stipulate fees of anywhere betweeri. $20,00&. 
and $50,000 annually for up to 3 years. 

The committee has also learned of instances where certified 
homes actually evicted residents once they spent down and became 
medicaid eligible, unless their children were willing and able tp* 
pay private rates. That many of these children are older Americans 
themselves, with -after tax per capita incomes of less than $10,000, 
annually, makes this type of demand |fioraUy reprehensible as well ; 
as criminally illegal, u ' ' " ■ \ ' v; 

The committee's investigation revealed that illegal admission? 
practices haVe grown like a cancer in the nursing home industry. '-' 
Today, in my home State of Pennsylvania, in the Philadelphia 
area, 'for example, jsome 80 percent of providers are believed to: 
have engaged in one or more of the practices that I have just out-' 
lined. Sixty*six f percent of the homes jn a county jyst outside De- 
troit demand, cash payments before they will provide a bed andi 
care for a medicaid patient. Recent estimates by a New Jersey task 
force say that 1,800 families are paying the private fee for a family 
member who is medicaid eligible. Each year, these families pay out 
$3(5 million for care that their taxefc have already paid fqj\ 
In these States and others through6ut the Nation, love and des- 
eration are being grossly exploited by indifference and greed. But 
ow did we ^arrive at this juncture, only 20 years after Congress 
pr.oudly assured America's aged poor and disabled that they would 
receive adequate health care services, regardless of their income? 

The answer 4s complex. Part of the problem is that States have 
attempted to miniipize increases in their medicaid expenditures by 
slowing growth in the number of medicaid nursing home beds, even 
as the population needing them has continued to grow rapidly. 
These trends havet created' a seller's market in which nursing 
homes operate at 95 to 99 percent occupancy rates,* and can afford 
to pick and choose the most 1 profitable patients. In the seller's, 
market, only th$ healthiest and the, wealthiest are admitted for 
care. 

A second reason for ' nursing home discrimination is avarice, 
greed. This seller's market is lucrative for nursfri£ homeq* so much ,, 
so that in 1983, the California nursing home, industry actually' 
fought against a proposal that would have allowed the buildiiig of 
more facilities and nursing home beds, 

We frequently hear that medicaid reimbursement rates are too 
low, and in some States,- this is certainly' the case. But we also 
know that investment analysts are recommending nursing home 
stocks because they promise as much as a 20- to 48-percent returri 
on equity per year. 

Meanwhile, the refusal by some nursing hopiefc to accept medic- 
aid patients contributes to higher health cafe costs for us all. Last 
year, the General Accounting Office reported that each year, medi- 




^ • l i-'^ •• • v ^* t *" lw ■vw.twviiwop.u.reia, wny jvum .io respond: • ' ;f.»., : y 

appropriately;: to ■ ottjsGovetfhment's.&ew '$|G; bi profijfecti^.:pav- ; v^ V 
me^systenr^but ai^ unable to place patents i?roni|t4y An»m&~ r f% . ffi 
- term:xare f^eiljties. These. »rier^b adi^ission^ay^ll Ww-'^X 
]■'■}! ^"g^r health ca*<* reform effbrU-be^w^heyliave a^haixce^ ^ v ■'. 

, Risers Jn-tKis equation a're-the moSt vufii'^rable'^embei^-W^ur 
..... •nuf^hg.-.hom^ to 4fe*re for the aged poor,* . % 

V- and; disabl^di^ou pled : with fre powerful m^mtives^hat W>fee<^ 
V ^ai^atedtehospital^and tfie^leai'^diffe^ce of S^ate aSd F<ld&* 
,.' ^ral ^Governments td the problem, threatens^to co^r-upotJ our* • 

aged and disabled the;status boat people o'fthe American health % 

care system. VVe are. here this 'morning to ensure -that : tfe*& Govern^ ■ ■ . 
;.v mant 'doea not .cast -them off and ;r em ai'rt; indiftWbM to ttfcir plight. i 

. l , W0Uld .M^ttt thrs;'time to:,W^bi^ejoW ; ;first?3pajriiel of witnesses- v-Vv 
i ' ? n «jfH* ou, \fpt witness, JucilK JVfoser^td^please proceedVwIth heri -i ' 

testimony. . * s "»v.-«v\ • ' ''A -V-. 1 • : 

..Mg.'. Moserj pleasevprpceed. • V ■ ■ ' v '•v.s.-.-.' ! 

jr -iN. TENNESSEE '.*'•.■■.. " :: v s ■ «, .' H;'' 

• vo Ms. Boser : Twas previously employed by" a nuking home in ten- " 
., . nessee/twas the .activity directorr t s.Qciabservice dlreotor 'artA'direc-. 
,tor o^dmissions^^^orke^llth'e^^^year^ndxa half, and we had 
several.managemeht- changeovers. . h '%+ ■»•'-•? >vY , 
we^brovioifely.^een m^naged^a- nursing hom'<k>hain, and'.! w v». v • 
.. know that they were in it.fbfjtfte money* too/ t.ut, they .thougnt pf ' 

patient ? hrst, be%e^he .moijey, '>.•' •' . •'■ . •W-r- • ' ;.; 

• ;-^:9" M ^Jl : ?: n ® w *tianagemehi; compan^tool^'over, andrtkey 'cok W ^: ? 

Mantly talked .about how they Ware th^ for the- moneV/'Belc*^ " "■" 
. this compmiy. took oyer; ? ;l v had one; waitingilislif an'd.'l • Was told 'to go 
••Wb*\-wa»ting..iist f and w'hetva rppm A came bpen, whoever wasiftext 
oh the list wouldget therbbnu Whert tlie^ew company took ovbr, 



• «« sum, rwe can a© it; and 3&.a mattef 'bf 1 
stat © a favor; by paying them tax doj.krs. " 
S Th £ nui'sihg hame":W)as:^nown Vb^ a good ; place;' w^Had 'a good 
r'-ty".. nursing, home, and we .cacad about people. You^eed to c^re If you 
/Work w<th old pebple. ' : ;" : v .. . 

•s :^->:;Thesle>ebple constantMaaia, /'Yb^ljaveA.'.Wny feelings to <•/ / 
. work here, and they constantly 1 talked about that they are here ' V 
f , '4™l? ^TWf tj ] Gy . are not he »'^'lbr the* families or the patients or 
toM helpful to the community or the, poor.. people. "We are here to 
v . • -mal|e monby.'' , \* ■' *</■' • • 

ERIC : - v-i^": 7 v> -' 



•xVv •v^'^v,it < waf ; tfi.;l^o*mijv- ; We , m&de it^a ; hom& j usfe anothey! place for x th6ttf % 
? v • ' v ^ fliy^ f^cfertyeS* : ^hapjpy, * *an'd not; a p%ce .to /co]m0"V#;id : 4?e r wJJft^\; 
nobody loVes you ^Wnen ^ey ^oTk over, they started " 1,1 " ^ ! 
'aW^ th^y wei% going 

^tiprtts/'out ( -pf; th lofeby W£ Had .'several patfter 

ref^ Sit. t told th$ fte# owi 

J>h : . -v? 'was. t'heif: h&me, knd' they, ^oidd^ allowed to sit/where- 'they v f < ^; 
:V;^'V^ J^W«mt^d;Jd.S' : ' * > ' "■: - X ' ■ V->^ ; #V • . v; ■' ' ' ') w!: ■ ■■ : ■ :. ■ .1 ' ■ . ". 

. H*He sai<t 4 lt iCiiot;^ h and just a place for v y 

^\ - v *o;fttiein tolj^B.^A. r -"^ : >■>' ■ ' ■ v ;: :;,: ■'. ■ \ • .'<:>*•" .' / " .: " 

v',.;^^ an institution, be- 

T '■ cause it istyieir '''h^tae'^-They they^kntw,they weye,/.; • 

and they kneyMhey were wanted there. , * * 7 v-> " . 

; ; I jti0t" .cb^Wvnqt^wp^lc : tfaere fcfty ' longer and take theit home 
? ; • away, be^a^se that is wh^itithe new company did, and be&ause t we 
f ; - had always dorie things By the rules, until they came— you knbW, 
]: j-^] -peopl^jcpme .to you, and they rieed a room, and you knpw they need 4 ' 
t : »have to work, and thejse people have to have ^ i 

^■■r. %j3p^ebdd^?to tak^ Vc^r^ of th^m. They cannot stay at hpme aloneV, j 
% ■ ;^6se pe^jplef unless they had money for private pay, the new « 
'/v'"'^. : .•owners;;:.-W:PUW 'riot;' v iet' 'me .admit them/Ypu know-, .^ou have got 
' : % , }[ : someDOdy/tnat you know needs to b^ there, and you know they do 
v.; jaipjt havtf money, |^hat they are poor, and they told menthat we 
:k \ - Would ndt take ahybpdy without private\ pay ^ Tirst even art 'SSI pa- r " f 
tifettt%ho was already proven to be needy^even palfcsnts from other . t ^ > 
.t& hurling: -homes, who had already been approved, .had approved - : : , r / 
/■ h^ve been reimbursed from day one. They 
^k^r'had to come j up with the mOneV before ^ we fcould admit them, I just . 
could not tell people, "You cannot come, hero*, even though yoli * 
n^ed a rooni/* It really hurt me, to quit, ^because it meant a lot to :( ; 
, me. tyt j just CoUl4 not be fmrt of it, . " > , ; 

T|ie State, the fulefc ana regulations are what is w^dng. They^ardB 
not stiff enough* These people have lawyers, and: they know exactly 
what they can get by with. ,Sp*the ; rules and regulations need to be 
stiffen ; so people cannpt make ^ millionaires put of themselyes ; ■ 
through our old peoplft *> . ^ \ > 

What is needed in nursing homes' is pebple who car^. V^hen you - 
r g0t a nursing ; -h6me;'Whei;e c ? are * and you have a good staff,, 

' ; and the patients aire Happy, and then spjrnedne comes in ftnd tdkes • v 
:: C [; :" : it all away— it is not righty to be done, ^: : '^X 

;K When I wag filling Some beds, and t had taken some^medicaid. pa- 

Vv-j tient$ v whp were already approved medicaids ope was froni another . , 
^ - ; 'v ; ; niirstrig home and had an Approved PAEi and I knew the rules,H- : \ 

v : ^ and I knew they Would be approved from day pne for our facility, 
: "V so I wap calling people on the waiting list, and evidently, someone 

on the Waiting list Knew it wag against the law to charge private * * 
pay to an SSI patient; and tlhey called the St^te in Nashville, the."-, 
v , J ^: licensure board; That afternoon, the administrator came into rrijr 
K ^ office and said, "the State just called me and jumped aU osier me \ 
for chdrdng private pay to SSI patients. Who on that list would 
; have called the State? 1 ' v . ^ 

j ! * I said, "I have no way pf knowing" I had^ called about 10 fami- 

:. lies. * . * ■:'...; v ,-, . ■< , \ v - \ ' . :: V .". 



eric f.:. ■ ; ;^ , v ; > , 

■ "- gjj^g — — 




, 'thoy are still doing that, even though, 
twice for it. 



the State has. been on tnemvivi^fe 

..." Chairman, Heinz; .Ms:i'TVIoser'/ : 'iis there' 'qA'iMtm^&'iw 1, ' ' ^'^ ! 
. ;to tell us on this? , ■' -'v^fMWf'A 

' Ms". Moser. No; not;right n'ow r ;' ;. • .'' i ; 4 ? v.-3? •/ • 5 I >': BvVVf r^^-^ 
; < .;. v . Chairman Hewmz; I' have soncte" qUesfton^^ 

you, but first, we want.to.hfcar from the othet ^Itnbfe'o^lfe ,>' ^ ,.''Vv. 
' •«^. ne V * 'aPPr^iatB:,hpw.:^im^:itr*it^|' been: for testvly 'tova ,\ X ' 

-." ih is, because ybu have seen 'people,,- defenseless peopl& hu^t. dis-". . 
. crimina^d' against; and you have -tried to dq wh'at ybu not' •only '• '<%•$(> 
v: thought was the right; thing, Worally^ buteajso: what' Was the " legal . • • ri 
. Mnhg. You tried to g.et r the/uursing:^ gobdi pr^ ^;^ ' 

. Vld f to the patients,,but,-to be honest atid laW abiding, ahd : obvj[- - 
• olisly, it was very painful and- frustrating; Md hurtful to yquT'If'W v : ■■■■ 
hard; to tell, of one's pain. and'l'rua,tratiori aijM^^il-W9}5|ii»^p- • "•*•• m>' 
preciative. V ' ' ' • " ■■■} • : -''-'^ , \ : .'^' ^'i-^J-; : ^- 
• V Ithankyou, ■^V-y^w,;,.. *' ; '• t^'«7;& lij*,;,',' " 
' fThe prepared statement aWs. Mdser lbHows:]*; ..; •" ' 'fe 
' r • • . ,. •■' : :' : : , v ."' ' 1 •'•■',.'.,1 .'• .i'.!',. , '-. .' ' ; 



admissions 



. : ; Ilic* loJLowing are )ftciderite!tlnit occurred white I was 'employed as an f 

■ dir^tor and social worker ut a riUrsiHg home in T^n^sseti., •f, . 
m i "V^K'horne. was, previously managed-by-a companyba^ia Alabama On 

, y J * a n<?w ^'pany assumed Management of the'home. We were the fif- * ' 
teetith factluy in thm r>rKani/.ati ( on. ■• y- . . r- . 

Before this company took over we had a good, kifid. and caring staff, We all tnade 
it one bur happy family. A good jilace.to live. We mijjde it a vitaHpaet of the commu- 
nity and hjade the patients feel happy, wanted, and' very much loved. We were on 
: th ™ G , tim^bficHusfe we were such $ different kind of riursing home, . the kind 
they all should be. ■ ;.i 

t ; Ah I was in charge of admissions, I was approached ; hy. the regional adlriihistnitor^ 
on; May 4 about the waiting lj«st. He askyd lie how riYdny people on' the list were !■ 
private pay. Because we had previously made no difference ih .private pav and med- 
icaid patients, J had no way of knowing this. Htf told me as of that day there wd«ld ' 
be two lists, one lor private. pay and Om} for. medicaid; I askfcd him if {his was 'Uri*V-< 
he said it was, and thi^t: as. a matter of fact We were* doiWi the rState 1 * a favor by ; 
taking the private pay, ibr«W Were saving tHeih tax dulrnta I asked him; k, If the 
discnmmatiort board questioned fn? about tjiis practice was 1 F supposed i to ^Kow 
thetn both lists?", and he rbplied. M Yefl v < 'V V ■ ■ . v.' ■ ■ 

On May. 10. I was called; into the fror^t offic(Vto Uilk with th^regipnal atlmiriist^fr: 

■ t6« about the admissions ^policies He told me we ' would not^taWranyone without 
privnte pay in advance, If they Were mediyaid or SSlHhey would pay uhtiF the first 

,. check was r^eived fro;n medicaid. I told v him 1 did m think the State woiild ap, 
prove of this nractice since an SSI patient has nlretkMr been proveh' needy 1 bv th^ 
State Htandnrds. He said this Company is heea to maH^ money' and thdt r, al) y pav . 
ti«nt# 'Would 4 pay private in advance. ♦ /"' 

On July returned from my. v^tion to find there were foiir tmipty bHs and I 
'MU I to get them filled. lVfilled, three of thetli With medicaid^pproved people, and 
each had to pay privatej)ayyin Advance. One of these e^en Hhd an approved pread- ' 
mission evaluation | PA E) from the facility in which bhey were transferring from, 
and would haye been approved froiiylrty one for our fefcility. i had another inquiry 
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^' tW' fpurth ancWtrml M that evening The family wahted .to' transfer her to us 
'wton another nursing home in order to be closer tb her. She had aw approved PAE, 
. ,was SSI oi^lv, and would have beGiv approved from defy , one for our facility. The 
family asked to see rpfe the v next day; I told them before they ^ame I would have to 
have* private pay in advance, and dsked, if they could \hanm^ that, they said they 
could, then, asked, if she was approved would they get any money back? I then pro- 
cee^ to tell them that they would be reimbursed the entire amount ($812), when 
.dhe was approved fpr our facility, They were iiNelipvted. arid said .they would be in the 
jiextday, ^ . ■ .' • ; * -.. v \ 

At thm ]bime v I -went into the office to tell the nursing home administrator that we 
' were full again. Shfe waited a run down on tm patients to be admitted. Everything 
v was fine with h£V until I;toId her about ^ha reimbursement: I had'aasumed that this 




doing., She changed her tUne on this. She said that we;would hold pff on send- 
ing in the 'RAE until the first of August, then we would not be double billing. I told 
'her that was against State regulations alstf, she said it wasn't.. She said by nolding 
off on the P^E urilil August we could ])y rfehts Collect ithe private pay without get- 
ting into trouble, besides we tyou d have'been making $6 per day mors thjlsvway. I 
fisked her, ''Do you mean for a i^easley $100 mfcre.this month jrbu would make a 
poOi 1 fatnily have to probably bo tow the money and. never get it back, when we 
could help them save this money?!' She said.. "The families are nqt what's important 
here, we arehefe to make money. ' 'I -replied,' "Lady, I don't know how.ybu can sleep 
•*at night* but I can't." I was very upset and left her office at this time. ■ 

On July 13, my friend Mrs. Bowers -and I were still upset. We saw what the home 
waa coming to. We both had the same opinion of wljat a nursing home should be. 
Through all. other management changeovers we had be6n efbw to fight for the pa- 
tients' eights and win, but we saw that with this company wycoutd'not win. We did 
ribt want to be a part of what the nursing home was to^becomg. .We were totally 
dedicated to making the patients 08 happy as we could: We went anytime>day or 
night a patient needed us. We Btood together through Rouble and stuck by the pa- 
tients. They felt secure through our working together firfr them. We talked at length 
about the new practices and decided to turn 4nour>fesignati6ns because we could 
not support this discrimination. 

We have continued to be supportive of the patients. We visit them on a regular 
basis to see about them. , *J » 

• Thope iriy testimony will help. 

I will go all the way to help our old people; they deserve all the happiness and 
respect in the-vyorld. ■ . > v • . 

Thank you very much. C- V 

Chairman Heinz. Our second witness in the panel is Julie {Jreeh, 
who has comeoall the way from California to be with us. 
Mrs. Green, would you please proceed? 

STATEMENT OF JULIE 6rEE£I, SEBASTOPOL, CA 

Mrs. Green. In January, my mother had a massive stroke, and 
the doctors, did not expect her to live. Well, of course, my father 
,hd€t some savings, and We checked around and found what Was sup- 
posed to be the best convalescent hospital in Fremont, CA. That is 
where my dad said We are going to put mother. 

WeJiad to sign a contract, stating that wa would pay $1,600 a 
month for 1 year, and after that, if my mother, Uvea. that long— 
which no one expected her to— that they would take her as a med- 
icaid patient; inCalifornia, it is called Mecli-CaL •' ' : 

.Well, I started applying for Medi-Cal for my mother after *the ' 
second month, beqptse we could see thattthe finances just were not 
there. My father thoughft that he could maintain, that, plus his own 
place to live. I applied, and it took me 3 months to get Medi-Cal. As 
•goon as they found' out at the convalescent hospital that * mother 



was. authorized for Medi-Cal -I had not picked up the stickers, 
nothing— the administrator called me, a few minutes after 8 a.m. 
in the morning and said, "Get your mother out." 

My mother could hot. speak. She had not been able to speak. She 
was completely paralyzed on her right side. She had virtually no 
use of her left hand, and she had no way of communicating. 

I saw her not abused, but neglected. And to get" to the point, we 
had to move, my mother that day— not tomorrow or next week, but 
that very day. *We had to get my mother out of there. » 

I told the administrator that ! had to go to Hayward to pick up 
1 the, Medi-Oal stickers for my mother. I said, "Please, do not bother 
her," because she did hot understand. She had lost 85 percent of 
her mental capacity when she had the stroke. And 1 said, 'JJust 
leave, her alone, please." He told me that he would. So, we went to 
get the stickers, and so forth. We came back to the convalescent 
hospital late in £he afternoon. My mother's clothes were packed. 
She \vas tied in a wheelchair. Her bed was stripped,-. The mattress 
was rolled up— that day. 

And bef6re they would even admit my mother, we had to give 
them a check for $800, right up front, and after that,,it was $1,600 
a month. And mother stayed in there 'for 4 months and then went 
to another convalescent hospital that accepted Medi-Cal patients. 
She got; l^ttlild say'probably the care Was the sart\p, iff not maybe 
even a little bit better. The first administrator told me twice, on 
tyro different occasions, that he would like to be able to take Medi- 
Cal patients, but they just lost too much money. Now, this is a pri- 
vate family, from what ^understand. They own approximately 12 
ccaiyatescent hospitals in northern California, , and they charge 
JW,ti00 a month, not including wheelchair use, medicine, feeder 
tube, catheter— it is # just not right. ( 

^ Chairman Hrinz. One question on your ^ory, Mrs. Green. When 
you received, word that they were i?)oving r your mother out, did I* 
hear you correctly when -you said that you and your family paid 
some money for her to fee there for a'while? A 

Mrs. Green. Oh, yes; we had paid .$1,600 It month for 3 months 
up until that point. , t 

Chairman Heinz. And then, when they jhoved yonr mdther out, 
at that point, you (bund another nursing home that verv day? 

Mrs. Grkkn. They found it for , us. - 

Chairman Heinz. They found it. How did that nursing home 
conrPare to the home whefe she had been? ... 

Mis. Grjken. It was every bit as good. * ■ 

Chairmaa Heinz. And yet, one would take Medi-Cal and the 
other would not. « 

. Mrs. GufcEN. that is right. m " t 

' Chairman Heinz. All right, thank you. 1 will have sbme more 
questions for you. , 
[The prepared statement of Mrs. Green follows:] ; : r 

. * PttEPAKKI) StATKMENT^K JUUG.OttKBN 

My name is Julio UreeKand I Uvo in Sonoma Courtty, CA. My parents live in 
Fittnont, CA. On or about January of 1984, my mother, Julia D. KocMt, had a mns« 
siv^f stroke. This lejl her completely paralyzed on her right side and untlble to 
apeak. She also lost approximately Ho percent of her mental capacity. Mother stayed 
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in tta hospital Until the review board decided she was stable, at which point we 
werelkotf she Wet he moved to a convalescent hospital at once. We admitt$3 her to 
a convalescent hospital -on January 30, g 

'-' I began 'the process of applying for MedKtol. That took 3 months. I was toldjf 
mother had been approved, after so much redtape, and to come back to the socUff 

.service agency in Hay ward the next day after 11 a.m. to pick up her stickers ftrarcn 
they made retroactive to May. That's wheh the trouble started. Orf June 3,J(v ap- 

"proxitnetely 8;06 a.m., I got a call from the administrator of the convalescerit home 
asking us to get mother out that day. He knew I was picking upWie Medi-Cal'stick- 

'errand he didn't wdnt my mother to #ay unless we continued* to pay for her care 
ourselves. But \ye couldnt afford to do that. 1 asked him tp please leave motheF 
alone because she did not ilnderstajid v^hat was happening, .ftfter an exchange of 
worc^s in which I was toW that, he was "running a business/' Mr. Curry agreed to 
leftye mother alone and I assumed him he would get his money. When we arrived at 
the homtf that aftemopn with , the. stickers, mother was in a wheelchair, her clothes 
were packed, her btrtffhad' been stripped and her mattress rolled up. I could not be- 
lieve it. We then askel^fhem If they would take the May Medi-Ca'l stickers and were 
told "No." Our private funds had'rim out arid tlfey wanted my mother but, period. 
The home is licensed to acoepfc Medi-CaJ hut^tftetr policy is- that-they Won't accept it 
until they, -have received $1,600 per monitor 1 full year. This $1,600 does not in- 
clude things like arfy medication, wheelcHair use, laundry, etc. 

Thahk ypu fe>r arjy and alllielp con^ffoing this and some problems like this, some 
worse, * 
By the way, these things can arid do happen to people of all ages, not just the 

v elderly. It is just easier to mistreat them because they are so frightened to say or dc 
anything. The? know what can art'd does happen to anyone who complains about' the ; 
care oV lack of care. Things have to be changed. " , ' . . 

Chalrrh^p - HfirNZ. Our third witness* on the panel is Robert 
Snook, from Bayville, NY. 
V Mr. Snook. - \ 

STATEMENT OF ^BERT B. SNOOK, BAYVILLE % NY 

Mr. Snook. Senator Heinz, my mother suffered a stroke on May 
22, 198^ and was admitted to a hospital in Manhasset, NY, where 
sh^ Jivea./The stroke left my mother paralyzed on her left side, and 
the course of her recovery was very slow. 9 

The physician at first thought that the best chance for her recov- 
ery was to send her to a rehabilitation center, but none of the cen- 
ters in pur area would accept her. This required a quick course of 
action, because my mother had been in the hospital for approxi- 
mately 6 weeks, and the hospital was interested in discharging , her 
as r^jJidly as possible. And also, my mother Was increasingly "dissat- 
isfied with the type of care she was receiving in the 'hospital, as it 
was not the type of care that could fre provided at a skilled nursing 
home. : 
! We were able to locate a suitable nursing home for her in Glen 
Cove, NY, and my mother was admitted to this nursing home on'- 
July 10, 1982. At the time of her admission, I signed an agreement*' 
which stated that she would remain a private-paying patient 4 for, a 
period of 18 months. At that tijne, £ had no* idea how long she 
would remain in the nursing home, or any knowledge /of my 
mother and father's personal financial situation. The nursing home 
also informed me at, the time she was admitted that my mother 
w&s t\o( eligible for benefits un4er medicare* . , / 1 
, When my mother was admitted, I paid for the first month of her 
stay, and shortly thereafter, a checkfor an additional 2 months, as 
a security^ deposit, was sent to the nursing home. Faynpnt f6r the* 
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. next 2 months was made from rrfy mother's personal savings ac- 
count and rhofcey contributedvby my brother and myself. 
' It beeame appaVeqt that some other means would have to be' 
found to finance her. care at the nursing home,. as her funds were 
being rapidly depleted. I explored the possibility of obtaining a re- 
verse mortgage on my parents' house with one of the lending insti- 
t tut ions in our area; When I discussed this matter with my parents'' 
.lawyer, he told me this was a bad idea, since my father was living 
in the house at the time, and the house was covered under the 
homestead* provision of New York State law. He advised me to 
apnly for medicaid for my mother. * 

I also discussed th\§ matter with my own lawyer, who also ad- 
vised against obtaining a, reverse rrfortgage on my parents' home, 
and suggested that' I contact a la\y firm he knew of that, specialized 
in medifcaid and medicare matters. I contacted this law firm, &nd 
they advised me to apply for medicaid jmmediately,*ancf to make 
no additional payments to the nursing home. 

On October H, 1982, I made an application for medicaid for my 
parents vvithT the Nassau County Department of SpcuW Services. I 
supplied the department with all the material they requested and* 
was told by the caseworker assigned to the case that* my mother 
would be eligible. 'i 

Shortly after making the application for medicaid, I informed the 
business office of the nursing home that I had applied for medicaid 
for my mother. One day while visiting my mother, I was Called into 
the business director's office, and he told me that I had signed a 
k contract, awd that he was going to hold me to the contract and sue 
me. #ut I continued applying for medicaid. . 

About f) weeks after I had initially applied, for medicaid for my 
parents, 1 received a notice that medicaid had been denied because 
I had signed an agreement with Glengariff Nursing Home to pj# 
for private carejFor 18 months. • w 

We? requested a. fair hearing on this denial. A fair hearing was 
lujld in the first part of February 198U. The administrative law 
judge ruled that the denial of medicaid was improper, and the 
Nassau County Department of Social Services was directed to pro- 
vide medicaid retroactive to November £4, 1982. 

Despite the ruling t)f the administrative law judge, it was not 
until June 198U that the Nassau County Department of Social 
' Services approved my mother's eligibility retroactive to November 
24, 1982. ... - 

As I slated previously, I was fyeirig sued by Glengariff .Corp. for 
failure to live up to the agreement I had signed at the time of my 
mother's admittance. Gjn January 4 of this year, the suit was. dis- 
missed by the New York Supreme Court, because the judge found 
that the nursing home contract was unenforceable, I have since 
learned that (Hengar.iFf Corp. intends to. file an appeal this deci- 
sion* 

I mipfht also state that my mother's denial of medicare benefits 
;for the first 190 days of her stay fci the nursing home was later ap- 
pealed, and . again, an administrative law judge ruled in her favor. 

Chairman Hminz. Mr. Snook, thank you very much. I will have 
some additional questions of you. 

w '{Two letters to Mr/Snook from the GlengarKf Corp. follpw:]. 
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the UJLJblNjS^KIFF Corporation 

"A Nvwi^How «»d He^tfe Related Facility" 



v> 

October 4, 1982 



Mr. Robert Snook . * 
25 7th Street 
Ba^vllle, New York 11709 

Dear Mr. Snooki 

4 ^ H S % tl flVtt b «n extremely 
to $2,915.87 51 - 

^^^Q^ret SllOOk | » , i i^tj b i an l in i in r >vi i ia/1 unur^x r - - j * j . ^ ^ 



«^ • ■ 

will JAMM" ""*' " M ""' »r«»»Hn. .no that (Jr.. Snook . 

Sincerely, 

THE GLEflGAR IF INCORPORATION 
A Nursing Home & Health Related Feclll 



% ^nnett^ston 

Administrator 
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the G L E N G A R I F F corporation* 

"A Nursing Home and Health Related Facility" 



; October 13, 1982. ' 

26 7th Street . v , 

BayvWe, New'York 11709 » 

• bear Mr, Snook: 

khile we are appreciative of your efforts to make September 
payment for the care of your mother, Mrs. Margaret Snook, amounting 
to $1,831.49 on October 0, 1982 with the balance of $1,084.38 anti- 
cipated momentarily, we must now take measures to ensure future timely 
payments. - v ' 

Specifically, failure to render October paymenlflmountlno, to 
$3,006,16 by October ?b, 198?, and failure to rendertyture payments * 
by the bth of the appropriate month will compel us to Vitiate the 
following action*;: f 

1. Request the discharge of your mother fro* our ' 
Skilled Nursing facility. 

?♦ To cdllect the sums due Glen^arlff from the security 
account. * 

3 to hw «i Simmons served to you pertalnlno to litigation «, 
for .breach of the Sponsor"* Agreement between us executed 
• on July 10. \%7. 

I is our sincere wish thai hi] me :>u\ \ will br» i\ . \ 
and th.l Mrs. Snopk will remair inpatient, here, 

.Sincerely.. 

\ . . THf GLFWiARIir CORPORA! IC'i 

U A. Nursing Home & Health Related facility" 

/' 

, ' I . 

Kenneth l/lnston 
Administrator 
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Chairman 1 Heinz. Our fourth and last witness on the panel is 
Toby Edelman, staff attorney for the National Senior Citizens Law 
Center, here in Washington, and a member of th6 board of the Na- 
tional Citizens' Coalition for Nursing Home Reform, 

Ms. Edelman. - 

STATEMENT OF TOBY S. EDELMAN, STAFF ATTORNEY, NATIONAL 
SENIOR CITIZENS LAW CENTER, WASHINGTON, DC 

• Ms. Edelman. Senator Heinz, thank you for the, invitation to tes- 
tify before thA committee this morning, I will be 'submftting soine 
additional testimony for the record. 1 ' • 

The witnesses before me this morning have told of their personal 
.experiences! with medicaid discrimination. And while these experi- 
ences are very disturbing to listen to, they are unfortunately not 
unusual. Anyone who has tried to find a nursing home bed for ar> 
elderly disabled person will have a similar story to tell. ' + 

If the prospective resident^ is a medicaid recipient, or if the 
person will soon run out of private funds and need to become a 
medicaid recipient, and especially if the person" also needs a lot of 
care, chances are very slim that a bed, can be found. Nursing 
homes prefer private-pay orfcelf-pay residents, particularly those 
whose care needs are minimal. The- reason is very simple. Since 
private-pay residents are more profitable for nursing homes, they 
are preferred. * 

I am talking this morning only about facilities that .voluntarily 

Karticipate in the medicaid program. With few exceptions, nursing 
omes have the choice of whether or riot to participate in medicaid. 
But facilities that participate do so on their own terms, and that is 
the problem. With shortages of nursing home beds and high occu- 
pancy rates, nursing hotties pick and^hoose residents who are most 
profitable for them. * 

Since I first wrote about the^roblem of nursing home discrimi- 
nation against medicaid recipients almost 7 years ago, discussion of 
the issuer documentation of its existence, and State efforts to 
combat it have alHncreased. We at t^e law cfenter and at the Na- 
tional Citizens' Coalition for Nursing Home Reform are hearing 
more and more about facility practices that discriminate against 
elderly poor people who desperately need nursing home care, With 
implementation of the ©RG hospital reimbursement system, there 
are more medicare and private-pay residfents looking for nursing 
home beds, and this decreases even* further what is already ex- 
tremely limited access for medicaid recipients and other poor 
people. 

Many facility practices I will describe force families to prfy for 
care that they cannot afford and that they are not legally obligated 
to pay. When prospective residents have no families, thevifoay be 
denied admission and deprived of nursing home care entiruy. 

The discriminatory practices are varied. Many medicaicr nursing 
homes claim they have no bed when an inquiry is made for a med- 
icaid recipient. Sometime*} pursing homes offer to put the appli- 
cant's nam* on a waiting list. The waiting list may not exist at a|l» 
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or it may simply be thrown into the trash can at the end of the 
month. People usually never hear agalA from the-facility. 

Sometimes, facilities ask for contributions to a building fund 
before they will admit a medicaid recipient. Or, as the previous 
witnesses have testified, facilities will require people to sign pri- 
vate-pay contracts, which obligate them to pay personally Jfor their 
care for specified periods of time, chosen unilaterally by the facili- 
ty, before they will be permitted to apply for the public benefit 
"they are entitled to. People are forced to choose between a nursing 
home bed that they need and their legal entitlement to a Govern- 
ment benefit, m 
'i Facilities engage in other discriminatory practices as well, by 
manipulating their con'traots with State medicaid agencies. They 
may sign provider agreements with the State agency that limit the 
number of medicaid beds they have, so that, for example, a 10(M>ed 
facility may have only 10 medicaid-certified beds. Or they may cer- 
tify for medicaid only one floor or wing, rather than the entire fa- 
cility. Both of these practices limit the number of beds -that are 
even theoretically available for medicaid recipients. ( 

Discriminatory practices such as these occur throughout the 
country. In fiscal year 1982, the State nursing home ombudsman 
program, funded under the Older Americans Act, identified dis- 
crimination 'against medicaid recipients as a very significant prob- 
lem, cited by 20 States and 'the District of Columbia. More recent 
State reports underscore instances of specific discriminatory prac- 
tices. For example, the New Jersey Nursing Home Task Force, in 
its report last summer, conservatively estimated that 16 percent of 
the State's private-pay residents were eligible for medicaid, but re- 
mained private-pay because they had signed private-pay contracts. 
The 16 percent represented 1,800 people out of 11,400 private-pay 
residents in the State. People were being aBked to §pend up to 
$2,000 a month for periods up to 3 years. These are people who 
were eligible at that time for medicaid. 

Private-pay duration of stay contracts are so common and so seri- 
ous a problem that they have been explicitly prohibited by State 
agencies now in Maryland, Virginia, New York, and Washington. 
Sifoilar prohibitions are under consideration in Michigan and New 
Je.rsey. .. ' 

What can»be done? I think there are two flhings that we need to 
do. No. 1 is to enforce current laws that exist; and No. 2, we need 
to enact some additional protections. 

There are some remedies to discrimination that exist, but these 
remedies need to be more widely publicized and aggressively en- 
forced. As Senator Heinz said, it is now a felony under Federal law 
for a provider to clfcirge, solicit, accept, or receive a gift, mpney, do- 
nation, or other consideration as a condition of admission or of con- 
tinued stay. Many of the practices I described at the beginning of 
my testimony, such as private-pay contracts, are probable viola- 
tions of this fraud and abuse amendment. U.S. attorneys and the 
Inspector General must Investigate complaints in these areas and 
must prosecute violations of this law that we know odcur. 

The Office for CivilXRights in the Department of Health and 
Human Services Shouldl enforce the Federal law that prohibits disr 
crimination against handicapped peoplq. 
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The Department of Health and Human Services must also 
.inform State agencies and the regional offices in the medicajd. pro- 
gram of its interpretation that current Federal law prohibits ')ifriit«* 
c?d bed provider agreements and should make sure that no SWe 
agencies use these contracts. ' 

- While enforcement of current remedies such as these would hcjlp 
alleviate discrimination against medicaid recipients to some extfcnt, 
.there is a need for additional legislation to require tnat nursing 
homes provide care to medicaid recipients without ^regard \o thfeir 
source of payment. We simply cannot allov/ facilities to continue 
using medicaid for their own purposes and on their own terms. 
Being a medicaid provider must obligate each medicaid facility to* 
provide care to the poor, eldferly^and disabled people who need its 
services. We need legislation that first, .will clearly spell out the ob- 
ligation of facilities to provide care to medicaid recipients; second, 
we need mechanisms to monitor facilities' compliance with the ob- 
ligations we create; and third, we need strong public and private 
methods of enforcing the obligations we enact. r v 

Thank you very much. . , 

Chairman |1kinz-. Ms. Edelman, thank you very much. 

Before we begin questioning of our panel, J wquld like to turn, 
Using our early bird rule, to my two.colleagufcfa whb have joined us, 
for any opening statement they wish to make. 

Senator Burdick, do you have any opening statement you wish to 
'make? 

Senator Burdick. Thank you, ho, Mr. Chairman. 
Chairman HftiNZ. Senator Glenn? 

Senator Glenn. I have a statement, Mr* Chairman, but I wouljl 
like to have it entered in the record) so we can get on with the 
questions. 

Chairman Heinz. Without objection, so ordered. V 
[The statement of Senator Glenn follows:] > • » 

,# Statkmknt of Sknatoh John Gi,knn 

Mr. Chairman, I regret that today's hearing is nccessjtry. The deciBion to put an 
elderly family member into a nursing home is a difficult one even whoft it is clearly 
the moHt appropriate long-term care alternative. Now we learn that many elderly 
ami disabled persons und .their, families are facing additional financial and emotton- 
nl hurdenn in attempting to ob£ain nurfling homa liarp. They are being discriminated 
against by nurying domes that illegally require private payments to ensure the ad- 
mission or retention of Medicauveligible patients. Fanfilies often feel guilty about 
putting elderly members in nursing homes. They should' not be burdened by con* 
corns about the quality of care their loved ones will receive, gr whether that care 
will be terminated, unless they meet illegal demands (or payments or "voluntary" 
donations. ' 1 

The discriminatory practices in federally-certified facilitietMhat have beon uncov- 
ered by the Senate Aging Committee's invostigntionjnclude: * 

Kefusa) to admit some or all Medicaid patients into vacant, certified beds. 

Requirements for cufth donations or payment* over time as a condition of admis- 
sion , * * 

Eviction of residents who "spend down" arid become Medicaid eligible; and 

Refusal to admit patients with more severe medical conditions pnd disafcilities. 

I am concerned that although these practices are prohibited by Federal laws— sec- 
tion HWUl) of the Social Security Aot makes it a felony for a nursing home to solicit 
or recieve funds from a Medicaid beneficiary as a condition of admission or reten- 
tion, and section fi04 of the Rehabilitation Act of \9T*\ protects handicapped persons 
from discriminatory admissions 'practices— only a few cases have. ever been prosccut* 
ed. 



»fci^rif" r r* Wl ! T 0 Hn ini P° rta nt purpose, if we Increase public~awareness of 
the righto of nursing home patients, and determine workable ways to improve en- ; 
orcement efforts. I do not understand why the administration declined to testify 
today It is important for us to know why the Department of Health and Human, 
bervices has not used the power it has to discourage illegal discrimination practices, 
needed if a ^ itional enforcement power is 

As you. Mr. Chairman, and I, and t>ie other members of the Aging Committee are 
well aware, our population is aging. And, the segment that is increasing most rapid- • 
ly is the oyer^5-year-old-group-those most likely to suffer from chronic illness and 
need long-teAn care services. At the same yme, Medicaid, which pays 90 percent of 
the public bill for nursing home care, is becoming a burden for State budgets. Many 
Mates are attempting to control Medicaid expenditures by enacting moratoriums on 
the construction of nursing home beds and limiting reimbursement.rates. 

lhese actions are causing access problems for patients needing nursing home * 
care, many of whom are 'backed up" in hospitals unnecessarily increasing Medicare 
expenditures. And it is likely that these problems will increase as Medicare's pro- 
spec ive payinen systefc is fully implemented. Efforts to limit hospital patients 
lengths of stay will result in tho discharge of patients requiring "heavier," more ex- 
pensive care in nursing homes. • < 
* If the Medicaid payment rates set by the States are too low, this issue must be ' 
addressed. However, the answer must hot be discrimination against Medicaid pa- 
tients.,! roviders can challenge State payment rates in court if they believe they are : 
inadequate. I look .forward to hearing testimony about the State reimbursement 
fatefl and whether fhey are being challenged in court by providers attempting to . 
provide high-quality care to all nursing home residents. • , 
^wsren.of long-term care is a priority issue for members of this committee 
today s hearing is one in a series on long-term care. issueB, including nursing home 
regulations home health eare, life care communities, and long-ter-m care insurance. 
I am sure that other hearings will follow, particularly given the growing demand for 
long-term care services caused by our growing elderly population-, the efforts of 
Motes to control their Medicaid expenditures; Medicare's prospective payment 4 
system for hospital stays; and the lack of a comprehensive, coordinated system of I 
heme- and community-based care. \ 

I appreciate the participation of today's witnesses. Their testimony should help 
Heighten public awareness of the rights of nursing home residents, and determino 
what actions are needed to fulfill the congressionatmandate that all Medicaid bene- 
iciaries have access to services equivalent In quality, amount, scope, and duration 
to that available toother patients. 

* Chairman Heinz. Mb. Moser, again, I appreciate how difficult it 
has been for you to tell us of your experience at the nursing home 
that you worked in in Tennessee. You resigned your position there 
over differences with the nursing home. What did you tell the man- 
agement there when you quit? 

Ms. Moser I told them that this was the people's home, and that 
1 would not be a part of making it an institution, and that I could 
not tuyn the poor people away when, they needed to be there. 

Chairman Heinz. Now, you Cited how the new administration of 
. this nursing home made two lists, one for private-pay people, and 
-another for medicaid people, and basically, .took people from the 
private-pay list and did not take people from the medicaid list. 

Did the new operator of the nursing home start to discriminate 
^ ns L heavy SFS P a , tient8 > too, those who might be a bit sicker? 

Ms. Moser Well, when the company took over, the staffing was 
1 to 10, 1 aide to 10 patients. And when they took over, the^e were 
some aides who quit, and then, the day before I turned in,my resig- 
nation, after sonjfe quit, we had staffing of 1 aide to 18 patients. 1 
And you iust cannot give the good care if you have 13. patients. 
And all the gdod aides starting quitting, because, they could n6t 
provide the care that was needed; they did not have line. And the 
day before I turned in my resignation— tills was th& main thing 
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that caused me to turn it ix^bm called a staff meeting and said 
they, knew h(5w to makea*«fney, that they were in it for the money, 
and that 'in order to make money, they would have to cut the staff- 
ing, so they were gcviag>to cut it again, and the care was going to go 
down even worse. * 

Chairman Heinz, And was there any intimation to you, as. part 
of the admissions process, that you should, not admit sicker pa- 
clients? /\ , ■ 

Ms. Moser. Well, since the staffing was goirig td be less, we cauld 
not J;ake heayier-c*re patiejjto, unless they were private ^pay. If 
they were private pay, it did ^pt matter. 

Chairman Hein2. I see. Sg again, the cutback in staffing put 
everi^more pressure to take ptftvate-pay patients and turn medicaid 
patients away. " * ■ > / 

Ms. Moser. Yes, ye& / / 7 f 

Chairman Heinz. I understand that since submitting your^sig- 
nation, that you are/still unemployed. Do you have any reptets 
about your decision? /N • 

Ms. MoSer. I regret not being there for them and being able to 
help them, but .no, I do not regret quitting. I did not want to 
'become a part of what it now. 

Chairman Heinz. Can you see am^ real business- or service-relat- 
ed reasons for that nursftig to We discriminated and begin dis- 
criminating against medicaid patients? 

Ms. MostfR, The only people the discrimination against the poor 
people helps is the management company. If it is a medicaid jjiurs- 
> ing home, and medicaid haj} approved it, then it should be for med- 
icaid patients. 'The private pay people can afford to get somebody to 
come in ox\d take care of their family member, but the poor people 
cannot^ * 

Chairman Heinz. And in this State, this nursing home said thpt 
it accepted medicaid patients; it chose to participate in the medic- 
aid program, did it not? 

Ms. Moser. Yes, it did, 

Chairman Heinz* But yet, it decided that it would only choose to 
- honor its legal obligations selectively, if at all. 

Ms. Moser. Well, they took medicaid When we could not fill a 
bed with private pay. 

ChaiVman Heinz* One other question* You mentioned the cut- 
back in staffing, as well a§ the practice^, Did the State health de- 
partment inspection team— which I imagine visited periodically— 
was it effective tn any way in enforcing the patients' rights? Are 
ydu in a position to answer that? 

Ms. >Moser. Because of the rules and regulations, there is just 
really no way, it seems like, that they can do anything. They can 
keep coming back and getting on them and getting on them. But 
you just cannot shut down the hursing homes; they are needed^So * : 
/ you have got to somehow get to the rules and regulations,, which 
are the culprit. 

Chairman HfiNz. One last question, before m/ time expires, to 
Mrs. Green. 1 > 

Mrs. Green, first of all, I understand that your mother, for whom 
you obviously had great affection, has since passed away, and the 
committee and 1 extend to you our deepest sympathy on that. We 
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appreciate, again, for you the difficulty of talking about a loved one 
and explaining to us how so many loved ones can become vulnera* 
Die to what are, frankly, extortionate, practices; . 

Let me ask you just this question. Do you think the experience of 
your mother having to be moved out on literally 24 hours' notice, 
w^ll 0 be^g? nUrSlng me t0 another v h ad any effect on her physical 

Mrs. Green. Yes, I do, v 
; 2 mir " lan He »nz. Could you describe that for us? : 

Mrs.. Green. Mother responded a little bit, because she was re- 
ceiving therapy-not wl*at she was supposed to have, but nonethe- 
less she was reoeiving sofae therapy. And there were times when I 
would go in and see my mother, and she would recognize me, and I 
W nf « h6 ' £ ^ ireCt 8 U ? sti6n and 8he ^ ould sna ke her head 
would miss it y ° U had t0 watch ve W, ver y carefully, or you 

When they moved mother, there, was no therapy. However, they 
did get her up more, and put her in a wheelchair, so that she did 
not have pneumonia like she had at the first one, and after that 
mother rarely recognized me. "Phere were very few times that 1 
would go in that my mother recognized me. 

Chairman Heinz. So for some reason,, her condition. deteriorated 
quite noticeably after the move? - 
'Mrs. Green. Most definitely. ' 

Chairman -Heinz. It- is a well-known phenomenon ' that when 
nursing homes have been shut down, ones that provide terrible 
care-and it is very difficult ever to shut a nursing home down, but 
we have had ope or two instances where they have been so bad 
that they have actually been forced to close them in my home 
btate of Pennsylvania-that when they 're moved from a terrible 
hursing home to a decent nursing home,-substajitial numbers of pa- 
tients have medical setbacks, and even die, as a result of the expe- 
rience in simply being moved. 

So I am not, frankly, surprised that your mother suffered some 
kind ot a setback. 

dick y time ^ 6Xpiret1, and 1 would like t0 call on Senator Bur- 

Senator Burdiqk Thank you all for your testimony this morning. 

w ° uld Ilke to address my questioha. .in the time I have to toby 
ejman. J 

On page 4 of your statement, you ask the question: 

be ,1 0ne ob< i ut ^crimination against medicaid ^recipients? Two things: 
Enforce current laws and enact additional protections. ■ " 8 

On page 5, you say, " 

• While ' eWorc^meajt of current remedies such an these would help alleviate dis- 
crimination against Medicaid recipients to £ me extent, there ie a need for aSuSS 

.without regard to their source pf payment. 

Would you like to elaborate oh that? 
Ms. Edelman. About what I mean by that remedy? 
Senator Burdick, About what type of legislation you would like 
to have enacted. ~ 



Ms. Eoklman. Because of the absence of assistance from the Fed- 
eral* law, a number 'of States have tried to enact various kinds bf 
remedies to require nursing homes to provide care to people with- 
out \regard to source of payment. And some of the States will say, 
for example, that applicants for caire have to be admittdH o'n a first 
come, first served basis, that the source of payment iust cannot be 
the factor and facilities just cannot do that, That is the law in Cqn- 
necrtcut. 

Othef States are doing other kinds of things in order to try and 
eliminate this kind of discrimination. Minnesota has a tefw that 
was enacted in 1976 that says if a nursing home is in the* medicaid 
■ program, it cannot charge private-pay residents any more than the 
medicaid rate.; It is a rate equalization law. Facilities presumably 
should be getting the same rate for everybody, so that the private- 
pay people are not subsidizing the, medicaid, program, and medicaid 
is not subsidizing private pay. Tag theory, or at least one of the 
theories, behind Minnesota's law, is that there would not be dis- 
crimination because facilities would get the same no matter who 
Was provided care. / . 

Therfc afe a variety of different approaches that States ara 
taking, and I think Congress needs to look" at these fairly carefully, 
and figure out which approaches should be enacted at the Federal 
level. v , : 

Senator Burdick. Well, you say, "There is a need for additional 
legislation to require that nursing homes provide care to medicaid 
recipifhts without regard to source of payment. '\ Suppose there is 
no source of payment? How do you take care of that? What hap- 
pens tothflt patient? 

Ms. EoKLMAN. Do you mean people who are not eligible for med- 
icaid under th^ir State programs? 

Senator Burdick, Yes,' or for some reason, they are not getting 
their medicaid payments, lor they have lost eligibility. What is tne 
alternate? 

Ms. Edelman. Well, there are some nonprofit facilities that re- 
ceived Hill-Burton assistance* that have a requirement of uncom- 
pensated care. They are required Under the Hill-Burtori law|md 
regulations to provide care for people who have no other source of 
\ payment; they nave to provide care for free. 

There is a problem with the medicaid program that a lot of 
v people who are poor and cannot afford to pay for their care are in- 
eligible^ That is a problem with the medicaid program. There are 
some difficulties in the way States have enacted that. But for tjiis 
issue, we want facilities that have agreed to /accept^ medicaid to 
, take medicaid recipients;. 

Serfator Burdick. Well, I am with you^ompletely on this, but I 
am just Wondering how you can compel an institution to keep on 
pacing if there are rid funds coming in, 

w. Edelma^. In this statement, I am riot talking about the 
people who are not eligible for medicaid. I am Just speaking here 
about the discrimination against medicaid recipients by nursing 
. homes that are choosing tft be in medicaid. The problem that 1 see 
is that nursing homes are in medicaid, and then they still do not 
take- medicaid recipients. Either they' only allow people who are 
private pay, and use up their money after 2 or 3 years to go on 
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medicaid, or they just do not take : medicaid recipients at all. They 
just have those beds for whatever purpose they want, and when- 
ever they want to use it. And that is what I think is the problem. 

I think what you are talking about is a separate problem, and it 
is a very serious problem, I agree with you— people who have no 
source of health care-medicare will not pay; they are not eligible 
tor medicaid; there is no private insurance— that is*f serious prob- 
situation ^ thi " k w ® can deal w H%that in this particular 

Senator Burdick. What you are saying, then, in effect, is that 
they are not evenhanded about paying and nonpaying patients; is 
•that correct? 

Ms. Edelman. Nursing homes are not evenhanded about accept- 
ing medicaid recipients, or people who dp already qualify for the 
medicaid program. 

Senator Burdick. Thank you very much. 
Chair mart Heinz. Senator Glenn. , 
Senator Glenn. Thank you, Mr./Chairman. 
, We do appreciate very much' all of you being here tp help illumi- • 
nate some of these problems. One of the areas I would l^ke to askfa 
question or two about is what would it have taken in your cases to 
have taken care of those who were being admitted to the nursing 
notnes i at home? What kind of additional help would you' have 
needed? We haye looked into that some as a committee in the past, 
j|>to whether there are not a lot of people being admitted to nurs- 
ppg homes that, if we had some respite care or help or some sort of 
aide in the honte, it would be far less costly and yet would give 
-them care m .their own surroundings, in their homes, where they, 
have been accustomed to living. 

Would that have helped in your cases? I guess I would start with * 
you, Judy; if you would, please. You have seen a lot of these people 
coming m. Is tfyat a factor that we should explore further, so that 
there is, perhaps, hot the great numbers of people trying to get into 
nursing homes and not being able to get in. If we had a better 
home health care type system, would that be good? 

Ms. Moser. Yes, Senator, that would be good. This lady was talk- 
ing to me about starting a residential home, -Aiming her home into , 
a place for the elderly. And we started checking in on it, and we 
\ even^had the licensure board down. But the problem with that 
would be that these piople do not make enough money, the medic- 
aid patients. Maybe they just draw $159 a month, and you could 
not even take care of somebody, even in a residential home, for 
$155) a month. There is just not enough funds. 

In order to start a residential home— and we looked into it real 
well^you would have to charge private pay. You could nbt take a 
medicaid patient, because you could not manage on $149 a month 
to take care oflsomeone, and feed them right. 

Senator Glenn. Well, Senator Burdick was questioning along the 
line of what do they need to run a home, and so on. I do not have > 
figures on that, but it would seem to me that if we could provide 
some home care in these situations, it would be less costly and per# 
» haps better for the people, better for the elderly involved, than 
them going off to a home. 
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Mrs. Gre^n, could you have^opqd had you had more H^lp at 
hoipe?' ^ 

Mrs, Green. No. There was no way. My mother required 24-hour 
care. I am not trained to change a catheter. *My mother had a 
feeder tube down in her stomach. My, mother could not help do 
anything. She was paralyzed. And also," she could not speak, so dhe 
could not tell us what she needed or what she wanted. 

We looked into the home thing, and you pan gfet a volunteer or a 
nurse's aide who would come in for 2 or 3 hours, twice a week. But 
then, what happens to the rest of the day and night? My father 
wanted to try to bring my mbther home, but hte had heart surgery 
6 yeays ago, and he has congestive heart failure now, and there is 
ho way my father coulcT have done it. I could not even lift nly 
mother, although she only weighed 55 pounds at the time. 

Senator Glenn. Did jgou say 55 pounds? . 

Mrs. Green. Yes; 55 pounds. * ■ 

Senator Glenn., Mr. Snook. • 

Mr. Snook. In my mother's case, I would say that home Care was 
not practical. There are several problems with home care, if I m&v 
take a minuteorvfio. One is^that my mother is confined to a wheel- 
chair, and in her home, the bathroom facilities ,are located on the 
second floor. This is one of the .problems, that if somebody is going 

"to receive home care, there has to be some proyisions in tfte law to 
provide toilet facilities on the ground floor or an easy means of 
their getting to such fatilities. * 
My father, who also required nursing home facilities,, djd have 
some experience with home care. But.his experience, in my opin- 
ion, was not satisfactory. There is no question in my mind that it is 
the least CQstlv method and probably the most satisfactory method 
f6r our elderly citizens, because most of them would prefer to 
remain in their homes. But the problem is that the help that is 
available for these people is inadequate, My father had problems 
getting a cleaning lady and somebody to come in and cook for him. . 

. What often happens in these cases is that there is a lapse in care, 
and then a family member will have to take over care for 2 or 3 
days. 

1 believe that the home-care program has many shortcomings, 
but 1 think it might be well to loolc into strengthening this pro- 
gram in the figure, ' • • « 

Senator Glenn. Thank you very much, „ 

Ms. Edelman— I know my time is up, but if we could just have 
another minute, Mr. Chairman. 

Ms. Edelman. I certainly agree that there are some people who 
probably would be able to remain at home with additional services, 
But as we are hearing, many nursing Homie residents are very, very 
disabled, and families are simply unable to provide the care. 

That is what, the GAO study found last summer, that nursing 
home residents are becoming more and more disabled. People are 
putting family members in nursinc homes because they cannot pro- 
vide the care themselves, even with home care. * , 

Senator Glenn. Yes; I think it is obvious from the experiences 
that you have had herS, where these are extreme cases, they were 
nursing home cases. What we have looked into a little bit in the 
past is perhaps where there are marginal cases Where people could 
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be. cared for at home, had they been given a little more help from 
somebody-^one of the social services organizations in the communi- 
ty, or Federal help>or something that would be short of being put 
into a nursing home full time., ' 

Thank you .all very mucli. My time has expired. v 

Chairman Heinz. Senator Glenn, thank you. 
' *u < i n i ? enator , G1 ? n il'2 P 0 ^— it is a well-taken point— it is a fact 
that the so-called 2176 waivers, the? home- and community-based 
care waivers, which have, been implemented in several States, 
Oregon, for exampte, have indeed reduced the institutionalization, 
. we understand from initial data, of medicaid and other patients, 
these being medicajd-directed waivers for community-based care. 

However, these Waivers are likely to expire soon, indeed they do 
expire soon, unless extended by the Office of Management arid 
5. u g £k™ nd unless tne y are extended— and present indications- are 
that OMB does not intend to extend them— we will have a collapse 
of these waiver programs wjiich, frankly, demonstrate that there is 
a very good, cost-effective rationale for home- and community- 
based care. 

So I hope the members, not only of the committee, but our col- 
leagues in the Senate, take note on that. 

I %aye a question for Mr. .Snook, who had a remarkable experi- 
ence in that, his family was essentially sued by the nursing home. 

Gould you, tell us, Mr, Snook, why the judge dismissed the case 
against you? Can you tell us why she decided you did not have to 
make up the difference? 
«- Mr. Snook. Well, essentially, the judge ruled that it was against 
- medicaid 5 policy and also against public policy as established by 
Congress. • 

Chairman Heinz. NowJ as- I understand it, it was signing the 
agreement that really caused problems for you. I think" I am prob- 
fu y 5? sa y in g^rt^»our mother was denied medicaid al- 

though she had money, because you signed that agreement to pay 
for private care for your mother for 18 months. Is that right? 

Mr. Snook. That is correct. 

Chairman Heinz. Your mother, as you said, was not a candidate 
for home care. She was unhappy in the hospital. You tried to ac- 
commodate her by moving Jier into a nice nursing home.' • 

Given the experience that you have been through* where you 
were given a piece of paper to sign, you thought your mother was 
goingy^o be properly taken care of— obviously, that was not quite 
what the nursing home had in mind— what advice would you have 
to all the other people, among theraj the Mrs. Greens, and others in 
the wo4d,Jo avoid this kind of wrenching experience? 

MiC Snook. Actually! you have little choice. If you are on medic- 
aid, you have to accept the first nursing home bed that becomes 
available. In my mother's case, the hospital caseworker or social 
worker there threatened to send, my mother to a nursing home in 
New York City if we could not find a bed for her. 

So in medicaid, jfcu have no choice. You take the. first bed that 
fiecomes available. And I might point out, one of the probleitfsV 
New York State is the lack of available beds. This is why there ia a 
■■long-- waiting time, as you mentioned in your opening statement, 
/which also runs up thfc Medicaid and medicare costs, 



Chairman Hkinz. Now, the judge, who decided in your favor, said 
that the.reason the contract, was unenforceable waV fhat it was 
contrary to Federal and State law and national policy. Did you 
e^er receive any assistance from the State or Federal governments 
in pursuing your rigKjta under Federal and State law? 
Mr, Snook. No. * x . \ 

Chairman Heinz, Do you think it is right that when we have a 
Federal law, individual citizens should be forced, because State and 
Federal government apparently does not do anything to enforce the 
lpws that we pass,. do you* think it is right thiat you should have to 
o and enforce the law on behalf of tne«FederaI ^jvernmeint or 
tate government? 
Mr. SNOorf. I see nothing wrong with what I did, and I think that 
usually, this is the case. I might just rfrention that as a result of my 
hearing^ the New York State Department of Health has changed 
itp policy and no longer allows such agreements. I thirtk you will' 
find most times, it is the action of private citizens that* accom- . 
plishes most changes^ more than the Federal Government, State 
government, or local government. 

♦ Chairman Heinz. Is that because we do not enforce the law? <v 
Mr.'SNooK. No v I do not think it is because ydu do not' enforce 4 

the law. They have got to have somebody get up there and^initiefte 

something. 1 think it is up \o the private citizen to* speak up. a 
Chairman. Hetinz. I have one or two mote questions of Ms, Edel-~ 

man, but tiny time has expired. 
Senator Burdick. 

Senator Burdick. Welles I listened to the testimony this morn* 
ing- — let me try and get \\ all toge'ther here— what seems to be the 
problem is that medicaid pays at a lower rate than the nursing 
homes charge, and there is the gap. Is that about right? 

Mr. Snook. That is correct,* 

Senator Burdick. How do avfe close the gap? 

Mr. Snook. 1 think you have to decide whether the rates that are 
being paid to the nursing nomes under medicaid are fair or not. I 
have no way of knowing as a private citizen whether the rates the 1 
nursing home receives from New York State are f&irand adequate. 
I think this is up to the Stated to determine. ^They supposedly have, 
various formulas for calculating the rate of reimbursement. J 

There is no 'question. thAt nursing homes make more money if 
they have private-paying patients. They would rather have private- 
paying patients. They make more money. The question is for the 
Congress to decide whether they om\ discriminate against people of 
lower economic st&rtdfirds on th^sbafiis of economic conditions., 
JNursing homes can't discriminate a^aihsft blacks and Hispanics be- 
cause of their lovver economic conditions. 1 

Senator Burdick. Well, let me aak thfe secoricf question I have in 
mind. If medicaid pays at a lowerVate than nursing homes charge, 
does medicaid pay. at a rate that would sustain the care in a home? 
Is there disparity there— in other words, could' w$ replace nursing 
home care with home care? Are the medicaid payments adequate 
to meet those costs? ? 

Mp. M©8Eii. In our area, we have what we cat&ftome health care 
centers, and that' is the same as a nosing home; usually, the pHce 
is the same. Whei\the management companies say private pay is 
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more.money, in our facility, you were talking $5 more a day by pri-° 
. vate pay, which is really only $100 a month. But whfct they are 
saying is that medicaid waits 2 or 3 months to sehd.the*ch<jck, so if 
you take private pay, fou are going to be getting your money from 
day one; you are not going to have to wait 2 or 3 months for it. 
. And when a facility first starts out, there is no way that you can 

• build a nursing home when it costs whatever it costs, around $1 

• million, to build a nUrsing home, and then fill it up with medicaid 

• patients and have to wait 2; or 3 months. You have got to look at 
thajt point, too. . " 

But there should not be a difference between medicaid and pri- 
vate pay. If the private pay needs a room, too, there should not be» 
any discrimination there. Ji 
, v . Senator Burdick., Would anybody else like to comment on that 
suggestion that horrfe care might meet the costs? 
Ms. Moser. You see, with home care, you are not getting 24-hour 



care. 



Senator Burdick. I understand. I am assuming by that statement 
that in many cases, that would not be adequate. 

Ms. Moskr. No.' In some, it would. Now, there were a lot of 
people, in our nursing home who could have been home if they had 
just had someone to stay with them. They wefre physically, able to 
stay at homo, and maybe even mentally. But as far as remember- 
ing if they ate breakfast, or forgetting to eat, or forgetting to turn 
the stove off— people like that could remain at home if there were 
some way, someone to stay with them. And there is no 24-hour care 
at home that you can get. ( * 

Senator Burdick. Well, then, for those who must be in a nursing 
home facility, there is no question but that medicaid- falls short of 
paying the rate? , ' 

Ms. Eueuvian. Senator, the medicaid rrfte is lower than the pri- 
vate-pay rate in every State but Minnesota, out that does not mean 
that the rate is inadequate. Ms. Green sajd that the facility that 
took the medicaid rate for her mother, the second facility, provided 
as good care and perhaps better care than the first facility, which 
required private pay. We do know of a number of facilities that 
have a high proportion of medicaid recipients, and are'able to pro- 
vide very gfood care. ^ 

Giving more money does not necessarily mean the caYe is going 
to be better, and it also is not going to mean that there will not be 
discrimination against medicaid recipients. As long as there is a 
differential between the private pay and the medicaid rate, and as 
long as there is a shortage of beds, and occupancy rates are high, 
nursing homes are going to prefer prkate pay over medicaid. To 
me, l?r> a day does. not sound hkethat much money, but that is $150 
a month times>however many residents are in that facility times 12 
facilities. That- adds up, and the ftfcilitfes want«hat extra money. 

Ms. Moskr. One more tl\ing. During the previous management 
company we had starting turning a profit. The nursing home that I 
worked at has just been open 2 years this October, and the nursing 
.home management' had— because I sat in on. the department meet* 
ing— we h,ad started turning a profit f> weeftsjjefore this company 
took over, and we were doing it legally.^olicnow, going by the 
waiting list. And these people came in, and they Were just more 
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greedy, and they made the two lists. But it was turning a profit, 
The money was adequate, because it was turning a profit 

Senator. Burdick, But we are still left with the proposition that 
medicaid in general pays a lower rate than nursing homes charge, 
an<J that seems to be the problem, 

Ms. Edelman, But that is because there is no contool over the 
pmate-pay rate. Facilities can charge whatever they want, what- 
ever thfey can get people to pay. Thei'e are basic rates, and then 
there are add-ons, If you need tube feeding, that is extra money; if 
you need this, it is^ extra, Whereas, for medicaid recipients, that 
dfeht all be included in the medicaid rate, so the differential gets 
tone more and more* the more servides the resident needs. 
, A Mr.' Snook, What. I would like to'know is why in my mother's 
case, medicaid rates were inadequate for the first 18 months of her 
care, but adequate after that; when the level of care did not 
change. I do not think it is a question of medicaid rates being inad- 
equate, but that nursing homes can make more money from pri- 
vate paying patients* ^ 

Senator Burdick. That is all I have, Mr., Chairman. 
„ Chairman Heinz, Let me just state for the record, Senator Bur- 
dick, that all of these nursing homes have the choice as to whether 
or not they want to participate ir* medicaid. They are not obligated 
at all to participate in medicaid. As part of their obligation, when 
they choosfe to accept medicaid patients, they a$> obliged not to 

• charge, solicit, accdpt, receive any money, donation or other consid- 
eration for admission or continued stay of a medicaid patient in a 
nursing home. That is the law. That is the<auid pro quo for their 
taking, having, as many of them do, medicaid patients. What they 
viMHtit to do, it seems to me, if I may say so, is have it both ways. 
They want take medicaid patients, when it suits them, but not 
take them wnen there is somebody they can make more money on. 

But .the. fact is that they do take a lot of medicaid patients when 
it suits them. Well, if it is so unprofitable for them to takp, medic- 
aid patients, why do they do it? 

I Mrs. Green, as Ms. Edelman pointed out, has 'testified that there 
is anbther nursing home which her mother wept to, whifch tbok 
medicaid patients, did' not discriminate againsJMgun, and n& to be 
commended for following Federal law; and ajM By understand* 

* the quid pro quo. # fW Wl 

I just have pile last question for— excuse me, TWIT not my turn. It 
is^genator Glenn's turn, and I yield to him, and then I will have 
, one last question^ . ' * 

Senator Glenn. v 

Senator Glenn. You have apparently all had problems with bu- 
reaucratic gobbledegook, nonsense, one department to another, dif- 
ficulty in getting p decision, who was going to pay what, where, 
when, and {mean while, the care had to go on. I thjnk that has been 
astern, and I will not ask you to comment on it, because your 
statements already are in that vein. - 

Knowing what help is available is apparently a problem. And 
jUBt knowing what agency to go tp and then getting an expedfitibus 
answer out of them, I gather, la a real ptdblen* » V 

Would you all agree with that, or would anyone take exception 
to that? I guess you would not, 

. ' * ' ' > " * ' ' V 
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1 am concerned about that end of it, too, and the faot that we, 
here in Washington, are not doing much about it. * * 

I am disappointed that Charles Baker, who is the Under Secre- 
tary, Department of Health and Human Services,, who was going to 
be here, canceled out last week. The chairman hjftd serifca letter to 
him, asking him to appear, and in his answer, which we got back 
from John Scruggs, Assistant Secretary for Legislation— well, let 
mg, add this. I am not doing this on a partisan basis. We had a 
hearing here almost 5 years ago in which I castigated the Carter 
administration for not doing something in this regard. And here we 
are, some 4 '/a or 5 years later, going through the same business 
again. So I am bipartisan in my criticism, or apolitical, whichever 
way you want to look at it, because this is not a brandnew prob- 
lem; it is not coming out at this hearing this morning for the first 
time. * \ .. 

And the answer we get back from HHS now island I will read 
part of it— it goes through with thanking the chairman for his in- 
terest, and they want to cooperate, and all thaiisprt of thing, and 
then thoy decline, because they are not prepdNfl to discuss this. 
And it says: * * 

In the interim, we wiHh to continue our beneficial discussions with your Btaff, ir/a 
concerted effort to address our mutual concerns about the well-being of elderly med- 
icaid patients. To further extend that dialog, the Secretary will appoint representa- 
tives from HCFA, OCR, the IG, and AoA, to form a formal working group to coordi- 
nate our approach to the issue. Intradepartmental coordination and projected needs 
tor outreach will be among the key topics of study. 

That is beautiful, HHS. Why don't we get something done? We 
can have hearings, and we can point this out, and the clmeraaare 
all here, the reporters are all here— two full tables of them over 
here— and yet, we are 5 years later, talking, about the same old 
lack of coordination and intradepartmental whatever it is. I think 
we could get some things out in ur\der 5 years around here, what- 
ever administration happens to be in office, to help to straighten 
this out. 

Chairman Heinz. If the Senator will yield, I think he is being too 
mud. 

Senator Glenn. Yes, wfcll, I yield my time. 
Chairman Heinz. And forjhis reason. 

Senator Glenn. This is* years old that I know of personally 
around here. * 

Chairman Heinz. The issue is at least 6 years otd, but regula- 
tions that Would allow the States and the Federal agencies to en- 
force this part of the 1977 Social Security Act Amendments have 
been languishing in the Department of Health and Human Serv- 
ices for the last 8 years. And I am not only disappointed that the 
Department of Health and Human Services did not show" up; I am 
disappointed that it has taken them 8 years to find a new w«y to 
stall in the issuance of the regulations that were mandated back in 
1977. 

a *f \ me J U8t ask fftr the record ' Ms. Edelman, is it not true that 
Social Security has been drafting regulations for at least 3 years? 
Ms. Edelman. On intermediate sanctions? • • »' 

Chairman Heinz. Yes./ ' *' . 



Ma. Euelman. Yes. Those regulations have been on Carolyn 
Davis' desk, we are told at every meeting, but we have nev$r seen 
them. • 

Chairman Heinz. And is it not true that if those regulations 
.were issued that it would go a long wayto solving the (problems 
that we have heard today? 

. M^. Edelman. Those regulations would be one step, I believe, 
Senator, but they would not be adequate to solve the problem— 
they would, help. ^ 

There are other regulations that arc even longer in coming. The 
Department was told in 1977 to say what is included in thd medic- 
aid rate and what is not included in the medicaid rate, so people at 
least have an idea of what they are paying tor, and those regula- 
tions have never tesen issued.* Thev were told to publish them 
within 90 days of thfe enactment of trie law, which was October 30, 
1977. We have neverseen anything on those regulations. ^ 

Chairman Heinz. Ope of the suggestions you have made is to re- 
quire a waiting list with receipts for nursing home admission; is 
tnat correct? 

Mis. Edelman. That is what Connecticut has done now, yes. 

Chairman Hkinz. And has that initiative in Connecticut been 
successful so far? Do we know? ' 

Ms. Edklmuvn. Well, we do not know, because the receipt part 
was just cnalted in 1984. Connecticut passed an antidiscrimination 
law in 1980, saying people have to be admitted first come, first 
served, without regard to source of payment. But nobody had any 
idea if the facilities were actually complying \Vith that requirement 
that was in the law So in 1984> Connecticut amended lis law to 
say, "OK, facilities, you cdlinot just say you are complying. You 
have to give people signed receipts so we can monitor what you art* 
doing. \> 

That was part of my testimony, th£\t it is important to monitor 
: whatever we require; otherwise, it is not worth the paper it is writ- 
ten on. * 

iShairman Heinz. There are two additional levers that we; have 
with respect to getling nursing homes to obey the law. One is the 
Ombudsman Program; the other is the periodic State survey and 
certification that is required under Federal law. 

Why should not the Congress direct both the Ombudsman Pro- 
gram and the certification agencies to particularly focus in on the 
extent to which there are illegal contracts being used, as one 
means among many in getting this practice stopped'? 

Ms Edelman. I think the ombudsmen are very aware of the 
problems, and the ombudsmen try to deal ,with the problems, but 
they do n<tf have enforcement authority, All ombudsmen can do is 
negotiate, talk to people, and document problems. And what they 
have done, and what a lot of ombudsmen do, is go to the Stete leg- 
islatures, come to Congress and say: "This is a serious problem, and 
we need some more help in this area/' So the ombudsmen are 
working on this area, but they do not have the tools, because they 
are not an enforcement agency, In terms of survey and certifica- 
. tion, the only Federal sanction we have is decertification, and that 
. does not make sense in this area. You are not going to say, "You 
are not taking medicaid recipients properly, ana so our sanction is 
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that you cannoMake medicaid recipients." That does not make any 
sense. You need to say: "You have obligated yourself to take medic- 
aid recipients, and now we will ensure that you do take medicaid 
recipients. That is an appropriate remedy, not: "OK, you are out 
of the program entirely." That would just hurt our clients, anyway 
As you saitf, if people are transferred from one facility to an- 
other, it is very dangerous to people. Transfer trauma is a serious 
problem. People die when they get moved. So we do not want the 
remedy to be worse than what w e/ are trying to cure. It is not 
neaitny. We neqd to have more appropriate remedies, and the 
btate agencies do not have those remedies under Federal law. That 
fo r part W - the intermediat e sanctions are that we are looking 

Chairman Heinz. Correct. Any further questions? 
Senator Burdick. I have one last question. 
Ms. Edelman, you say in your closing statement: "We cannot 
simply allow facilities to continue using medicaid for their own 
purpose and on their own terms. Being a medicaid provider, must 
obligate each medicaid facility to provide care to the poor, the eld- 
erly, and disabled people who need its services/' 

Could ypu let me know, now or later, what regulations would 
take care of that? 

.Ms. Edelman. I was going to put this in my written testimony! 
there are examples of different approaches States are coming up 
with to force facilities that are providing in the program tt> meet 
the obligation to provide care to the recipients of those programs. 

Chairpin Heinz. Ms. Edelman, we will submit from Senator 
Burdick, and I imagine, others on the committee, a ftot too exten- 
sive list of questions for.you to respond to in writing, 1 I think Sena- 
tor Burdick asked a good question, and I hope you can respond to . 

lb* 

Ms. Edelman. Yes. 

Chairman Heinz. Just a question of a general nature. We have „ 
•documented fairly clearly here today illegal practices involving the * * 
solicitation of money, in one form or another, from patients or 
weir lamihes, that is illegal under Federal law. Is the term* "extor- 
tion to strong a term to describe what is going on? ' 
Mrs. Green. No. . 
Chairman Heinz. Ms. Moser? > 
.Ms. Moser. No. " \ 

Chairman Heinz. Mr. Snook, do you think it is extortion? I 
Mt. Snook. Infinitely do. 7 
Chairman HeTnz. Ms; Edelman, do you think it is extortion? 
Ms. Edelman. It is. People have no choice. That is what they are 
saying. They need a nursing home bed, and the only way you can 
get in is to agree to pay $100 a day for 18 months, and you sign. 

Mr. Snook. There are other forms of this that I know or have at 
least heard about. In my area of Ldng Island, there is an extreme 
shortage of nursing home beds, and if you sdpd $500 or $1,000 to a 
said nursing home, vou will within a few dayl find a bed available 
JNow, in my mind, this is plain extortiony and let us not cover it up. 

' '8q|iipi»n4ix 1 far odditlohnl Btatomont of Ms. Edolmnn. ' 
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Chairman Heinz. I think, speaking for myse}f,.I totally agree 
with that characterization. 

Ms. Moser. Senator Heina, in Tennessee, even the hospitals 
know th$t private pay can get a room. They will call and say: "Do 
you have any rooms?"* and you say: "No" and they will say: 
a Well, this is private pay," So everybody is aware that morfey does 
talk, and all of the nursing homes do it. But most of them hide it 
When somebody comes in and asks, "Do you have two lists?"— they 
hide it. 

But this management company is so sure that they can get 
around the regulations that they said: "No, you can show the dis- 
crimination board the two lists. There is no Taw that really pro- 
hibits it. 

Chairman Hein%. Thank you. 

Senator Glenn^ 

y Senator Glenn. Just one last question. Following along Senator 
Burdick's line of Jquestioning a little bit,>are there any of these in- 
stitutions that s6y: "OK, we will accept medicaid patients," and 
they sign up under that, thinking that there will be a balance be* 
tween those who pay more and the medicaid patients who pay less, 
and then, because they cannot keep that balance, they find them- 
selves in tough economic trouble— is that a problem? And what is 
the procedure? Gan they then decertify themselves to not accept 
medicaid patients if they want to? How do you do this? I am not 
familiar with that. 

Chairman Heinz. Our next witness may be an excellent witness, 
Senator Glenn, to answer that, the attorney general of the State of« 
Maryland. , 

Senator Glenn. OK, I will just hold it, unless—did you want to 
comment on that, Ms. Edelman? . i 

Ms. Edelman. I did want to say that nursing homes are permit- 
ted under the medicaid laav to get out of the program if they want, 
and that has created a lbt of hardship for a lot of people who have 
gone in as private-pay, spent their money,. and 8 yearti later, when 
they become eligible for medicaid, the facility gets out. The medic- 
aid law does not prohibit it, but some other laws may prohibit some 
facilities from getting out. I 

Senator Glenn, U this balaflce between medicaid and nolimedic- 
aid a factor, as far as you know? 

Mb, Edelman. That is what nursing homes claim, that they have 
to maintain what they call a patient mix, That is the benign term 
that 16 used, and that is why they manipulate provider agreements 
and manipulate contracts, to maintain what they want- 
Senator Glenn. Is that Valid? ' % 
Ms. Edelman. I do npt think it is valid. I Would certainly not 
deny that somfe States pay *n inadequate medicaid rate. But there 
another States that provide a vdry good rate, and many facilities 
provide very good care with medicaid. Yet, discrimination occurs in 
States with high rates if occupancy rates are alpo high. 
Mrs. Oreen. Could I say something, please? f 
Chuirmnn Heinz. Yes, Mrs. Green. 

Mrs. Oreen, When my mother Went into the first convalescent 
hospital, we were taken on a tour, and there was a little hallway-*- 
ifirst, the place is beautiful. It is full of antiques, and it is just a 



gorgeous place to look at. But you do not see vldiat is inside until 
you are in there, or until you have somebody in there. 

There was this hallway, and I said: "Well, let's, just go down here 
and take *look, too. » 

And she said: "Oh, that is all right. That is Where the Medi-Cal 
patients are. 

I said: "Oh, you take Medi-Cal?" 

' She said: "Well, we prefer private pay, but after you have been 

e £ e Z r J,** ar . an ^ Paid $1,600 a month, then we will keep you as 
a Medi-Cal patient. * 

\Mnd I said: "Well, why are they in here and all the other people 
out there.' ' * ■ ■ • ■ 

of thei^beds yet '^f ^ haVent gotten around to getting them out 
There are 126. beds in that place, and that one place owns 12, at 
least in northern California. Now, the fat cats are getting fatter, 
and it is wrong. It is wrong. And somebody has got to fight for the 
people who cannot fight for themselves. In my mother's ease, she 
could not; in my father's case, he could not, because he'is ill. Well, 
by bod, I am going to, and I. am going to try my darndest to make 
somebody out there hear me. It is wrong. 

* Chairman Heinz., I think you have done a very good job right 
here today, Mrs. Greenland we thank you. I happen to share your 
feelings' ' . •• • J ., 

The fact is that irrespective of whether there is a difference or 
fu e "nf n ,. l " e S ult y between the private pay rate and the medicaid, or 
the Medi-Cal rate, in your case, we have a law on the books, and it 
" ou { i l ht .^ bej enforced. And, through the enforcement of that law, we 
will either see if there is an underpayment in medicaid, and the 
various States will face up to that. But if we do not enforce the 
law, we make a laughingstock of the law, and clearly, we perpet- 
uate what is gross discrimination with prejudice? to the health and 
well-being ot senior citizens, including ybV and the parents of just 
about everybody in this*country because, as we pointed out earlier, 
two-thirds of all the middle-income people in this country who end 
up in a nursing home will run out of money within 2 years. 

Everybody thinks, as we found 2 weeks ago, that they are pro- 
tected against the costs of long-term care. Seventy-some-odd per- 
ff nt J " cco " ,,n ? to t the survey by the American Association of Re- 
tired People, think that they are protected against nursing home 
costs and stayB, when in fact, they are not. 

Mrs. Green. Correct. 

Chairman Heinz. And therefore, not only do people think they 
are protected-eVen if they get on medicaid, which is supposed fo 
pr ?W»i, hem ' wh ,, at we h ave learned from you is that they are not. . 

Mr*.. Green. They are not. They definitely are not. If they are 
able to talk, and they are ovet 60 or 70, the people pay absolutely 
no attention* to them. They write them off as senile or whatever. 
I hey do not get proper care. They are not paid enough/ There are 
not enough nUrses aides. The ones who are there are paid mini- 
mum wage, which in California is $8.85 an hour, and some of them 
make $3.45 an hour. That is not enough for anybody to live on-so 
they steal from the patients; and nobody listens. 

^ c 39.7iS0.84^3 '33 , 
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Chairman Heinz. Mrs. Green, I thank you very much. You and 
the other members of the panel have, done an outstanding job, and 
we thank you very much for taking all the" time and trouble to be 
with us. 

Thank you. * 
Our next panel how consists of one witness. It was supposed to 
have qonsisted, as Senator Glenn quite accurately pointed out, of 
two— a representative from the' Department of Health and Human 
Services* who sent us a letter lagt week, saying that instead of ap- 
pearing, they would study the problem through an interagency 
working group. This problem has been a problem since 1977, and 
there has been more than ample opportunity to study it. 

Therefore, our only witness on this panel is the distinguished at- 
torney general of the State of Maryland— no stranger to the com- 
mittee, by the way. Over the years, ne has. testified before this com- 
mittee on at least two other occasions that I am personally aware ' 
of. 

»it itf a ploasurato welcome Stephen/ H. Sachs, attorney gener- 
the State of Maryland. } '. 

ve. 



STATEMENT OF STEIOHSN H. SACHS, BALTIMORE, MD, ATTORNEY 
GENERAL, STATE OF MARYLAND 

Mr. Sachs, Thank vpu very much,. Mr. Chairman. It is goqd to be 
back. - * 

I haye submitted alohger written statement, Mr. Chairman, but 
with the committee's permission, would like to summarize i£ ever 
so briefly* 

Chairman Heinz. Without objection, your entire statement will 
appear in the record. 

Mr. Sachs. Thank you very much, Mr. Chairman. 

I welcome the chance to speak to this distinguished committee on 
an issue of such concernjto hundreds of thousands of people in this 
country who are residents of nursing homes or wh9 may someday 
become one. I am here to talk to you this morning about private- 
pay duration-of-stay dauses in nursing home admissions agree- 
ments, a provision which, in my jtujgment, turns medicaid policy 
on its head. These clauses deprive thi elderly of their right to med- 
icaids force them and their families to pay fronL their own savings 
for care that they are legally entitled to have paid by medicaid. 

Briefly stated, Mr. Chairman, these clauses* dlmand that patients 
a pay the nursing home at the so-calledfrprivate-pay rate for ft specific 
} period of time, usually 1 year, In effect, the n&rSing home Bays to 
the patient: "YdU may come into this home onl&if you will pay us , 
at the higher priv^te-pav rate for 1 year, wh^theivor not you 
become eligible for mSmcald during that year." ' ^/ 

Patients are told that they must agree to the private-pay dlatfse 
,.as part of the admission agreement they sign before they enter a 
home. And the resulPis that, in ordef to make an additional $5 or 
$10 a day, these nursing homes deny poor people their legal entitle* 
ment to medicaid, and they prevent people who are eligible for 
medicaid from relying on medicaid to pay the bill In my judgment, 
this is a practice that is both illegal and Immoral. 
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fc*£d wmfe thl ! mornrn &< old P?°P l e and - their families, 
^ ^ ,th ^decision to seek nursing-home care, or to put a 

E HirS,fif W !l 0r a * r0ther in a n . ur8in ? h °W°. are face d with a 
very diffwu t and sometimes very painful decision, Frequently, this 

°> ,0W8 years of attempts by a. family to take^are of the 
: Cfl™ a - home : <? nlv wheI > the task of taking care of that patient 
becomes impossible, or the patient becomes too sick, is the search 

•Si n J!?Ti m f unde J take<1 You Hnow from youKown constitu- 
tor haye .t eard i; fr ? m mme 4 about the pain, and the guilt, 
ine ihonX^ that '^ n b , 6 a8S0C u iated wit « these.decisions,fma g : 
imif l Ch T^ a?1 an ^ members of the committee, the predic- 
ament such Jeoplb face when they are told by the nursing home' 
that a.beton only be made available if the patient forgoef hisd? 
f^ ng ^% Seek med i c u aid covera ^ and * the P«tilnt or his 
UlegaUounty nursin * home the agonal and„in my judgment, 

^Hpvp W th? ^!^ iefly e ^P lain whv i t4 Mr - Cnairman, that we be- 
tZ J ? practice is illegal under' Federal law and regulation. 

Ictlon fSnte Tr ^ t0 Q° U • , n 0 alysis Fi r st ' both the 8tatut * itself, 
.section 1909(d)(1) of the Social Security Act, and the Federal regu- 
lations implementing that statute, require that State medicaid pro- 
grams prohibit a nursing home from, seeking or accepting moneys 
n excess of the medicaid payment rate for nursing home services. 
In short they prohibit supplementation. Any damages paid. for 
breach of a private-pay agreement would be in excess of medicaid 
payments and would violate this provision. 

Second, Fediu al regulations known as the patient's bill of rights 
prohibit a nursing home from discharging or transferring a patient 
for breach of such a private-pay agreement. » 

together, these two provisions make it illegal for nursing homes 
to prosecute a patient who breached a private-pay agreement. Pri- 
vate-pay agreements, therefore, are legally unenforceable, 
ho *35 Hfc - he - patent's bill of rights" also requires that patients 
be told their rights, and told them accurately and' fully, before they 
enter a nursing home. A clause in an admissions contract that de- 
ceives patients and their families into thinking that they must 
fulf rtsctosuVe medlcaid obviously violates that obligation for 

When Maryland's medicaid officials firsflearned of this practice, 
they asked my office for advice on the legality of, the- practice. We 
Sit n l a ^ S A f °J ^e^ 980118 . 1 have 'J U8 t given. The State med- 
■^f 1 !? P * - 0ti r ied a,1 J the nur81n « homes in Maryland that they 
must* drop private-pay duration of stay clauses from their admis- 
sion Agreements, or that the medicaid program would suspend all 
medicaid payments to the homes. This sanction, which is permitted < 
under Maryland, s medicaid regulation, was chosen for two reasons. 
First, we believed it would be effective. It stops the major, if not 

•?u°i y ' T evenues many homes have - But once they have complied 
with the law, retroactive payment for services delivered could be 
made, beeond, this sanction avoids the more drastic 'Step of remov- 
mg providers from the . medicaid program, forcing the patients to 
lose medicaid, benefits and fo,ce possible relocation to other homes, 
bo l recommend for this committee's consideration particular at- 
tention to this suspension remedy. . • 
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I am pleased to report that in Maryland, most|Of the almost 200 
nursing homes, when they learned that the attorney general had 
concluded that private-pay duration of stay agreements were ille- 
gal, dropped those clauses from their admission agreements. A 
score or so of the homes, however, are continuing to litigate the 
matter iii Maryland. What should be of special concern to this com- 
mittee, if I may echo what you, Senator Glenn, and you, Mr. Chair- 
man, have saicl about HHS just a few moments ago, what should be 
of special concern to this committee and to Congress is the role 
that the U.S ; Department of Health and Human Services has plaved 
or, more accurately, has refused to play, in this controversy. When 
the attention of Maryland medicaid officials was first drawn to this 
practice, they contacted program officials and attorneys in the re- 
gional offices of the Health Care Financing Administration 
'[HCFA]. Maryland asked HFC for a reading on whether or not it 
was the Federal Government's position that private-pay duration of 
stay agreements violated Federal law. Maryland was told that 
HCFA agreed that private-pay clauses violated title XIX and Fed- 
eral wfegulations. Indeed, HHS told us in Maryland that they had - 
issued a similar opinion to the State of New Jersey in response to a 
query from that State. However, as far as we have been able to de- 
/Termin*, HHS has not pursued the matter further. No letters were 
'sent out to medicaid officials across the country, alerting them to 
this illegal practice. No regulations have been issued to codify 
HCFA's own interpretation of the law. No enforcement, as far as I 
can see, has occurred of any kind. In the lawsuit that was filed 
against Maryland that I described, a few moments ago, HHS re- 
fused to participate, and adked to bq, dismissed from the case— re- s 
fused, in short, to defend what is ato all a Federal law that they 
say they believe in. .••*. 

As we all know, when public officials blink at an illegal practice, 
the public loses confidence,* as well it might. And it seems^to me 
that thiB is an instance in which this administration is failing to 
exercise its responsibility to see to it that title XIX benefits _are not 
unlawfully denied to poor people who are nursing-home patients. It 
is the Secretary's duty to make sure that medicaid recipients are 
protected in nursing homes under the standards set forth in the 
statute and the Department's* own regulations. That duty must in- 
clude making sure that no medicaid-certified nursing-home uses 
private-pay duration of stay contracts. 
.The Federal Government should be doing all that ,it can to 
assure that no resident of a nursing home,- in Maryland or else- 
where, is-the victim of the insidious suggestion that legitimate enti* 
tlement to medicaid may be postponed so that nursing homes may. 
make more money than they are entitled to from their poorest pa- 
tients. k . * , • • ' ! ' , . 

Finally, Mr. Chairman, let me simply conclude bv saying that as 
attorney general of the State of Maryland, I am keenly aware of 
my duty t6 be sure that the laws pf Maryland and of the United 
States 'are fairly enforced -to protect all qf our citizens, but most 
particularly to protect those who are least likely to be able to pro- 
tect themselves, especially including the poor and the elderly. 

Medicaid is a significant attempt by this country to ensure that 
the basic health-care needs of the poorest people will be metj. Prac- 
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-es such as the one I have described, and as the other witnesses 
lore eloquently still haveMescribed this morning, by a major seg- 
ment of the Nation s health-care industry, do little to inspire confi- 
dence that the industry is responding to the needs of the elderly in 
a reasonable and fair manner. And ! hope that through this hear- 
ing and whatever other legislative or oversight initiatives you may 
pursue, you will join me in putting an end to this practice. 

18 my 8tatement . Mr. Chairman. Thank you very much, I 
wotf d be very happy to respond to your questions. 
[The prepared statement of Mr. Sachs follows:] 

Prepared Statement ok Stephen H. Sachs 

My name is Stephen H. Sachs. I am the attorney general of the State of Mary- 
land. I am grateful to Senator Heinz and the members of the Senate Special Com- 
mittee on Aging for the opportunity to share my views on an issue of great concern 
to the hundreds of thousands of people in this country who are residents of nursing 
homes, or who may some day become one. At issue is private pay duration of stav 
clauses. These clauses deprive the elderly of their rjght to Medicaid, force them ano 
heir fami hes to pay from their own savings/or care that they are legally entitied 
to have paid by Medicaid. Briefly stated, the^clauses demand that patients pay the 
nursing home at the so-called private pay rait for a specific period ofHlme, usually 1 
year. In effect, the nursing-home says to thd patient, you may come into this home 
only if you wll pay me at the higher privateW rate for 1 year, whether or not you 
become eligible for Medicaid during that year. Patients are told that they must 
agree to the private pay clause as part of the admission agreement they sign before 
they pnter a home. The result is that, to make an additional $5 or $10 a day, these 
nursing homes deny poor people their legal, entitlement to Medicaid; they prevent 
people who are eligible for Medicaid from relying on Medicaid to pay the bfll. this 
P™* ,ce ".">> my judgment, both illegal and immoral. * 

Old people and their families faced with a'decision to seek nursing home care, or 
to put a parent Or a^wife or a brother in a nursing home, are faced with a difficult 
una .sometimes gainful decision. Frequently this decision follows years of attempts 
by a Tomi y to take care of the patient at home. Only when the task -of taking care 
ol that pat lent becomes impossible, or the patient becomes too sick, is the search for • 
a nursing home undertaken. I am sure you have all heard in testimony before this 
committee, and from your own constituents, as I have from mine, about the pain, 
and guilt, and expense that can be associated with these decisions. Imagine then the 
predicament such people face when they are told by the nursing home that a bed 
uin only be made available if the patient foregoeshls right to seek Medicaid cover- 
age, and if the patient or hid family pays the nursing home this additional money. 

a™ 6 . £ ou nbout a few of the P e °P ,e who have been affected by this practice. 

A w-ycar-pld man suffered a stroke and was rushed to a hospital for emergency 
treatment After 2 weeks, irt the hospital hejtfas ready, for release to a nursing 
home. His 7b*year-o Id wife began visiting nursflag. homes in their area to find a suit- 
able home. Although he had already been ceilffied for medical assistance, his wife 
was unable to find a home willing to accept hinTX 

A nursing home administrator explained to her\that they had beds available and 
would be willing to accfept her husband if she agreed to pay private rates for 1 year. 
I he administrator ejtpl ai ned that this would amount to approximately $18,000, or 
SljoOO per month Whetlthe wife explained that they were retired and did npt have 
sullicient savings to pny slkh an amount, the administrator advised the wife to take 
out a mortgage on their pflij off home. » \ 

1 he wife deciding shp had no choice, took out a mortgage on their home. In a \ 
paymente she was unable to; keep up wi^h the mortgage v 

A -ln-year-old daughter found that she could no. longer take care oT her 73-year-old 
mother. After living with the daughter for nearly a yeAr, the mother's condition had 
severely 'deteriorated so that she needed 24 hours a day observation. The daughter 
Worked and was unable to pay for a.home companion for her mdther; She began to 
look for a nursing home. • 

Although her mother was Medicaid-eligible, no home In her area was willing to . 
accept Medicaid patients. She therefore decided to admit her mother as a private 
pay patient and pay for her cist of care. She found a home in her area willing to 
accept her mother on that basis and signed an admission contract at that home. 



\ 

•' • • • » 



37 



In the form contract she agreed to payM year's/costs At the private pa^rate. In 
the event that she breached this agreement,! the contract provided for liquidated 
damages equal to the number of unpaid months remaining in th$ year Mines the 
difference between the Medicaid payment rate fend the private pay rate. " 

Three months after the mother was admitted to the home, she died. the. daughter 
^topped making payments to the home since her mother was no longer a patient. 
Although the home. had l^ng since filled the toother's bed, the daughter began to 
receive dunning notices from the home brfsed on the liquidated damages cause in 
the contract. V. 

An 82-year-old woman was admitted to aVursing home as a private . pay patient 
The woman' was certified for Medicaid, but was unable to find a home willing to 
accopt her on tips basis. Her daughter therefore agreed to pay for her cost of care 
for 1 year. ^ 

Shortly after the mother was admitted to the home, the daughter discovered that 
she had incurable bone cancer and had approximately 6 months to live. The- 
• daughter called the nursing home (Vbm the hospital .and told the administrator that 
due to her ahanged Circumstances, she would not be able to pay private pay rates to 
the home. 

She advised the home that they would .have to si*ek Medicaid reimbursement for 
her mother since the daughter would need her savings to pay former own care, The 
assistant administrator or|he home called the woman back in the hospital anfl ad- 
vupii her that they wouldfjfhve to discharge her mother because she had breached 
her Emission jjontract. The administrator asked her to what address they should 
send the ambulance with her mother. ' 

Private pay duration of stay clauses thus force patients and their families to give 
up tfieir right to Medicaid benefits. And for those who sign agreements with these 
^laus^4iUij^m^l^ the spectre of collection agencies, lawsuits, and eviction— 
and the additional expenSe of defending their rights to Medicaid eligibility. By forc- 
ing patients to pay, the nursing homes are raising the financial eligibility standards 
for Medicaid far above those set by the Congress in the law. . * 

As I ar^sure this coTfimittee is aware, people who are eligible for Medicaid, and 
people who' receive Medicaid benefits, htf e Very little in the way of financial re- 
sources to pay for their care. The. only way that they can get the care they need in a 
nursing home is when Medicaid pays for it. Medicaid is the principle source of pay- 
ments to nursing homes for all the elderly in this country. In Maryland, medicaid 
recipients fill more than (il percent of the licensed beds in the State. Nationally, 
nursing homes absorb almost half of all the Medicaid dollars spent. There is no way 
of knowing how many nursing homes have attempted to coerce Medicaid eligible pa- 
tients to forego their entitlement to Medicaid in order to gain access to a nursing 
home bed. I know that the practice has been found in New Jersey* in California, in 
Michigan, in Florida in the State of Washington, and in New York; * • 

A New York Court ruled earlier this year that private pay duration of stay agree- 
ments are illegal. Glengariff Corp. v. Snook, et a/., N.Y. Sup. Ct., Spec. Term. No. 
2143/83, Jan. 4, 1084 1133,(505 CCH. Medicare and Medicaid Guide. The private pay 
agreements in that case,had the effect of denying patiepts Medicaid eligibility for 18 
months. I believe* that we are talking about a widespread illegal practice that denies 
or delays needed nursing home services to the poorest of the poor in violation of 
Federal law. 

Let me explain why I believe this practice Violates federal law. 

First, both the statute itself, section 1909(d)(1) of the Social Security Act, and the 
Federal regulations implementing that .sfBttrt^ require that State Medicaid pro- 
grams prohibit a nursing home from seeking or accepting \noneys in excess of the 
Medicaid payment rate for 4 nursing, home services. Second, Federal regulations 
known as the "patient's bill of rights," prohibit a nursing home from discharging or 
transferring a patient for breach of a privately agreements. Together, these^two 
provisions make it illegal for nursing homes to proBeCUte a patient who breach'ed a 
private pay agreement. The priyatefcay agreements are therefore legally unenforce- 
able. Third, the "patient's bill §r fights" also requires that parents be told their 
rights before they enter a nursing home. A clause in an adjnission contract that de- 
ceives patients into thinking ttyev must forego their right to Medicaid obviously vio- 
lates that Obligation. Let me explain each of these points in tt^re detail. 

Bt>th tho Medicaid statute and Federal regulations require all providers partici- 
pating in Medicaid to accept Medicaid reimBursement* as payment in full lbr the 
coat of services provided to Medicaid recipients. Indeed, It is criminal violation of 
the JWedteaid statute to charge more for Medicaid services than the State reimburse- 
ment rate for that service, Section 1909(dKi), 42 U&C. § 1390Hld)(l) prbvidQfl r that; 
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"Whowever knowingly and willfully charges, for any service provided to a patient 
under a State plan approved Under this title, money or other consideration at a fate' 
in excess of the rates established by the State shall be guilty of a felony artd upon 
conviction thereof shall be fined not more than $25,000 or imprisoned for not more 
" than 5 years, or. both." 

In other words, once a patient is a Medicaid recipients, any attempt by the nurs- 
ing home to collect the $6 or $10 a day difference betw$&n the Medicaid rate and 
the private pay rate would violate this criminal provision of the federal law; 
. Federal regulations, at 4g C.P.R. §347.15 (1981) also, require that States limit par 
ticipation irt i> Medicaid program to thofle nursing home providers who will accept, 
as payment in full, the amounts paid by the State Medicaid agency. A nursing home 
that tried to collect damages from a Medicaid patient for an alleged breach of a pri- 
vate pay agreement would violate the law because the datriliges would be sought for 
a period miring which the patient is a medical assistance recipient. Obviously, any 
damages to be collected would be designed to compensate the nursing homo for the 
to $10 a day difference between the private pay and }he Medicaid payment rate, 
Ihe damages would therefore be illegal supplementation of the rates paid t by the 
State under the Medicaid program. The court in the New York case I referred to 
earlier, (Ihnmriff Corp, v. Snook, outlawed a private pay duration of stay agree-* 
ment under the illegal supplementation theory, based on the same provision of the 
federal law I have cited here. 

Federal and State conditions for participation by nursing homes in Medicare and 
Medicaid establish rights of all nursing home residents,, no matter what their source 
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crt payment. I hese conditions, known generically as the "patient's bill qf rights," are 
found at 12 C.F.R. § 442.311. Amonp the rights listed is the following: 

'The [nursing home| must have written policies and procedures that insure the 
following .rights for . each resident: * * ♦ (c) Transfer or ditch a r$e.~ Each resident* 
( must be transferred or* discharged only for (1) medical reasons; (2) his welfare or 
that of other residents; or (8) nonpayment except-as prohibited by the Medicaid pro- 
gram. . ■ \ r 

« Violation of a private pay agreement iafnot a permissible basis for transfer or dis- 
charge of a patient under Federal law. It is not one of the three grounds enumer- 
ated in the oatient's bill of rights for involuntarily tranferiing or discharging'a pa- 
tient, therefore, a nursing home may not discharge a patient who converts to med^ 
icaid reimbursement during the time that he or she is a privtite day patient. 

finally. 1 believe that a private pay duration of stay agreement violates the pa- 
tient bill of rights requirement that each MecHcaid re$>'W be "fully informed, 
before, or at the time of admission, oi* his rights and r#s$iftibilities and of all rules 
governing resident conduct. M 42.C.F.R, §422.1111. A private pay duration of stay 
clause m an admission contract misleads nursing home residents as to .their rights 
with regard to Medicaid eligibility; it violates the patient's right to know and the 
nursing home s duty to inform. In fact, a private pay duration of stay clause in a 
y contract may induce the oatumt to believe that during the first year in the. nursing 
3 >rn ^u ' pittl el jjii bllit y * or Medicaid, he or she may not apply for Medicaid bene- 
fits. That clause!* illegal, and it is unfair. It is unfair because evhi if a patient 
sjispected that th^clause might be illegal, people entering nursing homes and their 
families are rarely, in a position to bargain about such matters/ In the law, such 
unequal bargaining povyj§ suggests a contract of adhesion. I • believe that such 
clauses pre void as agnirtiJPpublic policy, both as that policy has been spelled out by 
he Congress, and according to fundamental principles of fairness upon which all 
law should be based. • . 

. You may be interested to leanwthat in Maryland, thp use of these claUBcs also 
violates the State s Consumer Prtibction ^Act (Commercial Law Article, §111-301 
; Annotated Code of Marvland/ ( tMllVThat law defines unfair or deceptive trade 
practices to include any rt (\) • * • misleading oral or written statement ♦ •. which 
has the capacity, tendency, or effect of deceiving or misleading consumers * ♦ * ill) 
Failure to state a material Cact if the failure deceives or tends to deceive." Such 
deceotiye trade ikad ices, are prohibited by: Maryland's Consumer Protection Act. 
.» which is Applicable to nursing homes and other health care institutions. fffl Op. 
# Att y Ueneral 1KH (l!>78)jtft is possible that other State consumer protection laws dre 
likewise violated by private pay duration of stay clauses. 

When Maryland s. Medicaid officials first learned of this practice, they asked my 
office for Advice on the legality of the practice. We said it was illegal The State 
Medicaid people notified all the nursing homes in Maryland that they must drop 
• private pay duration of stay clauses, from their admission agreements or the pro- 
gram would suspend all Medicaid payments to the homer This sanction, which may 
be unique to Maryland, was chosen for two. reasons. First, We believed it wottfd b<L 
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effective. U stops the tni\)or— if not the 6n|y— revenues the homes have. But ortce 
they have complied with the law, retroactive payment for services delivered could 
be made. Secfond, this sanction avoids, the more drastic step of removing providers 
from the Medicaid program, forcing their patients to lose Medicaid coverage^ and 
face possible relocation to other homes. I recommend, for this committee's consider* 
rt^on, particular attention to this remedy. 

I am pleased to report that most ofihe almost 200; nursing homes in Maryland, 
when they learned that the attorney general had concluded that private pay dura- 
tion of stay agreements were "illegal, dropped these clauses from their admission 
agreements. A seore or so are continuing to litigate the matter in Maryland. What 
should of special concern to this committee and to the Congress is the role that 

^the U.S. Department of Health and Human Services has played in this' controversy. 

' When the attention of Maryland Medicaid officials was first drawn to this practice, 
in 1981, they contacted program officials and attorneys in the regional office of the 

• Health Care Financing Administration. Maryland asked HHS for. a reading on 
whether or not it was the Federal Government's position that private pay duration 
of stay agreements violated Federal law. Maryland was tol4 that HCFA agreed that 
private pay clauses violated title XIX and Federal regulations. Indeed, HHS told us 
in Maryland that they had issued a similar opinion to the State of New Jersey in 
resoonse to a query from that State's officials. However, as far as we have beeh'able 
to determine, HHS has not pursued the matter, further. No letters were sent out to 
Medicaid officials across the country alerting them to this illegal practice. No regu- 
lations have been issued to codify HCFA's own interpretation of tho law.^ t 

As we all know, when public officials blink at an illegal practice and look the 
other way, the public loses confidence, as well it might. It seems to me that this is , 
another instance in which this administration is failing to exercise its reponsibility 
to see to it that title XIX benefits are not unlawfully denied to poor people who are 
nursing home patients. 

This Congress has recently had occasion to note the administration's failure to en- 
force Medicaid rules in nursing homes. Your recent conference report on the Deficit 
Reduction Bill of 1984, H.R. 4170, reminds the Secretary of Health* and Human 
Services that she hfis the duty both to assure that the standards for care of Medic- 
aid nursing home patients are adequate to protect the patients' health and safety, 
and to assure that States enforce those standards. (H. 6740 Congressional Record, 
June 22, 1984). The Secretary's duty to make Aire that Medicaid recipients are pro- 
tected in nursing homes under the standards set forth in the statute and the De- 
partment's own regulations must include making sure that no Medicaid-Certified 
nursing* home uses private pay, duration of stay contracts. The Federal . Government 
should be doing all that it can to assure that no resident of a nursing home, in 
Maryland or elsewhere, is the Victim of the insidious suggestion that legitimate enti- 
tlement to Medicaid may be postponed so that nursing homes may make more 
money than they are entitled to from their poorest patients. . 

As attorney general of the State of Maryland, I am keenly aware of my duty to be 
sftre that the laws of Maryland and of the United States a*e fairly enforced to pro- 
tect all of our citizens, but most particularly to protect those who are least likely to 

,fbe able to protect themselves, including the poor and the elderly. Medicaid ma sig- 
nificant attempt bv this country to insur6 that the basic health care needs of the 
poorest people will be met. Practices suchras the one I have described by a major 
segment of thfe Nation's health care industry do little to inspire confidence that the 
industry is responding to the needs ofrthe elderly in a reasonable and fair manner, t 
hope that through this hearing, and whatever Other legislative or oversight iriitia- 

; tives you may pursue, you will join me in putting an end to this practice, 

Chairman Heinz, Mr, Attorney General, I commend, you on a 
most succinct and to-the-point statement. You have illustrated 
quite clearly, 1 think, to the committee the reasons why the prac- 
tices we have heard about today jare illegal, contrary to Federal 
statute, contrary to good practice, 

Let me just ask yon the $64 .question: What should the Federal 
Government be doing about ^h$$e discriminatory practices? ' What 
should we in the Congress do, as well? 

Mr, Sachs. *Well, the Federal Govertiment-^speaking speciflgallv 
of HHS, Mr, Chairmftn-r-should be doing is its job. They have said, 
sort of privately and in letter form, that the practices we have been 
describing are illegal^ ' 



But how how about a memo to all* of the program officials 
throughout the country, alerting them to this illegal practice? 

How aboM a program letter, which they use, certainly, whenever 
they wwjto alert program officials throughout the. country to the 

• pracftcesflhat ought to be uniform. ' t- 

How about the adoption of a regulation -if anybody Should, ttfink 
that clarification is necessary-a Regulation making clear beyond 
any doubt-vthat these practices are illegal? 

Finally, of course, what it should be doing is enforcing the law, 
,and that includes U.S. attorneys throughout the country Aen 
' criminal violations are called to their attention. " 

Chairman Heinz, Mr. Attorney General, we have been told by 
nursing homes that they simply cannot accept more than a certain 
percentage of medicaid patients in order to stay in business. The 
nursing-homes have 'said, and I suspect they will say today, that ' 

■■STL t ey a f' C .? p 5 ?° or , 60 perc5nt medicaid patients, that they 
shou d be entit ed to refuse to accept anymore medicaid patients 
What do you think— is that justified? * 

Mr. Sachs, Well I am-no.t'tin expert, Mr. Chairman, on-the eco- 
nomics of nursing homes. But both in my capacity a& counsel to our 

• health agencies in Maryland. and as a laW enforcement official 
charged *with the enforcement of medicaid fr«u,d provisions of the 
law which occasionally touch the nursing home industry, I think 1 
have had some exposure to it. 

., , ghat I know is that, as was described here earlier this morning, 
investment counse ors tout nursing home stock as investment 
worthy, and it has become a very profitable investment for a great 
many people. » B 

1 know that in Maryland, over half of our medicaid expenditures 
g n 'X Q u , nu !' 81n 8 home industry. I know that 60-some percent of $ 
fundfed 8 in nursin 8 homes in Maryland are medicaid 

In short, Mr. Chairman, what I know is that medicaid is the cash- 
register of the nursing home industry. And there would not be a 
Cursing home lndustrf in anything like its profitability if it had 
not been for the Congress of the United States passing this impor- 
tant piece of legislation. But what should not be overlooked is that 
it was passed not for the benefit of the nursing home industry, but 
ipr the benefit of those who need the services of nursing homes, 
namely, the elderly and the poor. V 

So, whether or not the industry would be as profitable if they 
were riot required to obey the law, if it would not be as profitable if 
they , wore not permitted, to discriminate in anv way—I really 
cannot speak to that. But I think I can say that it is certainly my 
conclusion that they ought not be heard to say„ that they cannot 
afford to obey the law. * , . 
Chairman Heinz. Mr.. Atforney* General, you are'tq be specifical- 




Mr. Sachs. Thank you. you ' 



Chairman Heinz Other States are nqteo fortynate at this point 
- P e °P |e 80 we W Protected. Vou have successfully dealt 
with the Issue of private-pay agreements. What advice would you 



recipient in another State who sigrred a priyi 



have to a medicaid recipient in another State who sigrfed a private* 
pay agreement and mow discovers that he or she is not required to 
pay that fee? * 

Mr. Sachs. Well, it is a sad piece of advice to give, Mr. Chair* 
mah, but in the final analysis, that person, that person's family, 
needs and ought to seek sonigyltind of legal advice— if th0y cannot - 
afford private legal advice, then Legal Services— to the eittent 
Legal Services has been left viable in the United States— is avajd- 
able to be helpful. But if sued by a nursing home, they need protec- 
tion. They need the kind of protection that Mr. Snook had and ex* 
ercised successfully in New York. ' 

Tcan only say that I hope it is true that other attorneys general 
throughout the United States, and consumer protection divisions 
Wound the country, are available/ to counsel such persons, and per- 
haps in some cases, be of assistance. I would hope that my col- 
leagues around the country would take a position similar to* the 
ones that we have taken— and I lave no reason to think that they 
would rtot, if their attention is addressed to it. That is another 
reason why Federal policy is so important. To collect 50 different 
State law departments ^nd get then) all on the same wavelength is 
really mijch easier if there is a Federal policy that is articulated 
and strong. . 

Chairman Heinz. Mr. 'Attorney General, I thank you. 
Let me first call on Senator Burdick and then, Senator GUenn. 
• Senator Burdick. Welcome to <>ur committee, 
Mr. Sachs. Thank you. 

Senator Burdick. I have been reading and listening carefully to 
your testimony this morning, and it is your contention that the 
Glengariff Corp. v. Snook New York Supreme Court decision out- 
laws private-pay agreements. HAve there been any contrary hold- 
ings any place in the country? ' 

Mr. Sachs. 1 know of no contrary holding, Senator. The matter, 
as I said in my testimony, is betoig litigated in my State, in Mary- 
land. Following our opinion in '1982, most of the nursing homes 
complied with the ruling that we made. But about two doaen chal* 
lenged us, and that is now in the final stages of an administrative 

Eroceeding in Maryland. This week, as a matter of fact, the final 
earing in the administrative process will occur. We h^ve been suc- 
cessful so fat\ I predict that we will continue to.be successful. n But I 
would Aot be surprised if the nursing homes, then, take us into 
court to challenge the administrative holdings. 

I J^now of no contrary rulings around the country, Senator. 
*>Senator Burdick. Is the same question involved in these other 
pases? 1 g 1 

Mr. Sachs. Essentially. • „ f 

Senator Burdick* Well, isn't the Qkngariff case'pretty much per- 
suasive in the courts? 

Mr. Sachs. We, of course, welcome it, and we argue it. But as I . 
am sure you know, Senator, it is not necessarily binding on the 
courts of any other State, £0 it is helpful to our cause, and it is^per* 
haps persuasive, but it is not controlling. „ 

Senator Burdiqk. The Qkngariff Corp. case did not, go to any } 
higher court, did it? 
Mr. Sachs. Not that 1 know of, Senator, no. ■ 



Senator, Burdick. This party to the action, Mr. Snook, is he one 
t of the 'gentleman who testified here this morning? 

Mr. Sachs. Yes, sir. He was the man flatting here. 

Senator Burdick. Thank you very, much. 

Mr. Sachs. Thank you, sir. . ' 
.♦. Chairman Heinz. Senator Glenn. 

Senator GLfifriN. Thank you, Mr. Chairman. 

We revised our law in Ohio in this regard "back about— -in fact, it 
went into effect in July* 1983. I think it has been looked at by a 
number of States aa— I do not know that it is a model, or that it is 
perfect, but it has been looked at,. I know, by a number of* States as 
being sort of exemplary of what can. Be done. I do not know wheth- 
er you, are familiar with it or not, but Mr. Chairman, I would like 
to have just this litfcle short code from Ohio entered into the record, 
so that we can havd on indication in this committee hearing record 
of wMt can qt\'done, and perhaps you Will have other suggestions 
to m«|ke after you have reviewed something like that, also, and 
what ^our experience would indicate what should be done here. 

Chairman Heinz. Without objection, so ordered. 
. . [TM code referred to by Senator Glenji follows:] y \: 



5111.31. Additional term* In provider Memento after 

July 1, 198* 

(A) On and after July 1, 1983, every provider agreement • 
with a home shall: 

(1) Prohibit the home from failing or refusing to retain 
as a patient any person because he is, becomes, or may* as a 
patient in the home, become a recipient of assistance under 
the mcdfbal assistance program. For the purposes of this 
division, a recipient of medical assistance who is a patiennn 
a homo shall be considered a patient in the home during any 
hospital stays totaling less than twenty*flve days during any 
twj|ve«month period, Recipients who have been identified 
by the department of public welfare-' or its designee as 
requiring the level fit care of an intermediate care facility 
for the mentally retarded shall not be subject .to a maximum 
period of absences during which they are considered 
patients if prior authorization of the department for visits 
With relatives and friends and participation in therapeutic 
"programs is obtained 'under rules adopted, under Section 
'$111.02 of the Revised Code. ' \ 

(2) Include any part of the home that meets standards 
for certification of compliance with federal and state laws 
and rules for participation in the medical assistance pro* 
gn*m; 

(3) Frohibif the home from discriminating against any t 
patient on the basis of race, color, sex, creed, or national I 
wigin. ■ t ■ 

(4) Prohibit the home from failing or refusing to accept a 
.patient because he is, becomes, or may* as a patient in the 
,homc, become a recipient of assistance under tho mpdical 
assistance program if less than eighty per cent Of the 
patients in the home are recipients of medical assistance, 

(B) Nothing in this Section shall bar any rfatlgioui or 
denominational home that to operated, supervised, or con- 
trolled by a religious Orgdmitation from giving preforencorto 
persons of the same religion or denominmbn. Nothing In 
this soction khall tibr any home from giving preference to 
persons with whom it has contracted to provide continuing 
care* '.. ' 

(C) Nothing in this section shall bar any county home 
organized under Chapter 51 55. of the Revised Codo from 
admitting residents exclusively from the county In which the 
county home Is located. 

(D) No home with which a provider agreement is in 
effect shall violate the provider contract obligations imposed 
under this section. 

(E) Nothing in divisions (A) and (B) of this section shall 
bar any home from retaining paUonls who havejasided in ' 
the home for not less than one year as private pay patUtnu 
and whA^ubsequently become recipients of assistance under 
the medicaid program/ but refusing to accept as a patient 
hny person who is. or may, as a patient in the home, beteome \ 



a recipient of assistance under the medicaid program, if all 
of the following apply: 

(1) The home does not refiise to retain any patient whp 
has resided in the home for not less 'than one year as a 
private pay patient because hc.bccomes a recipient of $ssis« 
toncc under the medicaid program, except as necessary to 
comply with division (E)(2) of this section; 

(2) The number of mcdictud recipients retained under 
this division does not at any time exceed ten per cent of all 
the patients in the home; 

(3) On July l f 1989, all the patients in the home were 
private pay patients. 

HISTORY: 1983 H 291, eff, 7*1-83 
1983 H 100; 1981 H 694: 1979 H 176 

Note: 1983 H 291, $ 160, cff. 7-1-83, roods; 
• Notwithstanding sections SI 1 1,02 and SI 1 1.31 of the ftevised 
Code as amended by this act. Tor the twelve-month period endina 
October 1983: 

(A) Tho maximum period of temporary absences for hospitals 
station during which a nursirig home patient who is a recipient of 
medical assistance shall be considered % patient in the home shall 
be thirty days. . « 

(B) The maximum period during which payments may be made 
under the medical assistance program to reserve a bed for a rtiedical 
assistance recipient shall not exceed the maximum period specified 
under federal regulations and shall not be more than twoniy*four 
days for hospital "stays, visits with relatives and friends, and partici- 
pation in therapeutic programs outside the home. Residents of an 
intermediate care facility for the mentally ratardud shall not be 
subject to a maximum period during which payments may be made 
to reserve a bed. . . 

i ' _ . 

fcm*32 Judicial remedies 

Any patient has a cause of action against a home for 
"breaoh of the provider agreement obligations otbother du- 
ties imposed by section 511 1.31 of the Revised Code. The 
action may be commenced by the patient, or on his behalf 
by his sponsor or a resident's rights advocate, as either U 
defined under section 3721.10 of the Revised Code, by the 
Tiling of a civil action in the court of common pleas of 
the county in which the home Is located, or In the court 
o|common pleas of Franklin county., 
tlf the court finds thw a brtach of the provider agree* 
mint obligations imposed by section 3111.31 of the Re* 
vised Code has occurred, the court may enjoin the home 
from engaging in the practice, o&er such affirmative relief 
as may be necessary, and award to fhe patient and a per- 
son or pubtic agency that bring* art action on behalf of a 
patient actual damages, costs, and reasonable attorney's 
fees* v \ 
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Senator Glenn, I have been advised that when family numbers 
seek help, often, a nursing home ombudsman or somethjinc like ; 
that is brought in,- and when suit is filed, it almost is invariably the J 
case that the nursing home will reduce its demands on peojple who 
are' trying to get services* • 
Has that been your experience in Maryland? . . I 

Mr. Sachs, Well, somewhat, Senator, I am not sure what you 
meim by "reduce its demand/' Do you mean-- — j 

Senator Glenn. Well, for additional payment, or a year's private 
payment before they will admit someone, / V 

Mr. Sachs. Well, I can only say that the gjreat majoiw"of the 
mifsi n £ homes in Maryland when we issued our ruling did( comply, 
but some two dozen— and of course, this represented threatened 
suspension of payments, and it . represented the official position of 
thj? State's attorney general and the program people— but some 
twto dozen, including some of the larger ones and the more power- 
ful ones in the State, are continuing the practice yet tol^y, (and 
until we get the matter finally 1/itigated, will continue Jttf-do so. 
'The question has been asked nere, Senator, « about hpv/ wide- 
spread the practice is, I do not^haye to go beyond the statements of 
th|e homes pihemselves in Maryland aha the pleadings in tour case} 
They refer to this as— and thi$ may not be a qdote, but 1 jit is verj^ 
close— as a widespread, time-honored practice that^has b?en going 
on since the beginning of the Medicaid Program, So I think we 
have ah admission as to its widespread nature, 

Senator Glbnn. In Ohio, we have seen some nursing tomes with- 
draw from participation in the medicaid program, Do yau believe 
t|fiat enforcement of the laws' to^ prohibit discrimination against 
medicaid patients will lead to 1 more of that, and perhaps a two- 
tiered system of medical service and nursing home care? 
j Mr. Sachs. I do not s6e that.Senator, For example, in Maryland, 
it has not happened, Not one home has sought to withdraw— now, 
lind you, there are 24 of them . still in litigation, but the t has not 
Sppened. * » ' ' 1 

Second, the remedy tfb hpve'usedlin Marylartd, the suspension of 
>ayments is, something short of thel termination of the prhrtleges. 
But finally, Senator, I continue to believe this is very profitable 
msiness. The nursing home business is very profitable', whether it 
is— perhaps we are talking here aboi\t tfce difference of \yhether it 
is superprofitable or just very j>rofit^ble, But I do not see people 
leaving a business that is a profitable <jne, 

Senator Glenn, pnce you tightened up on enforcement of the 
law and took the action you did in Maryland, have any of the 
homes gone out of business due to the legal action you totik? 
Mr. Sachs. Mo, sir. 
Senator Glenn. None? 
- Mr. Sachs. None. 

Senator Glenn. Mr, Chairman, I would\only atfd one thing, This 
is something that in our own family, we haveJiad a long interest 
in, jWelli 'before 1 was in the Senate, my wife worked with thV. 
Nursing Home Association in Ohio and Actually visited a;fere&f 
number of the hornqs and checked into them, stayed overnight It 
wqs quite illuminating, and from that came some of my own ihWr- 
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est with, her coming back and telling some of the stories about 
what was going on in some of these homes.. 

• I am happy*to say, mo9t of the experiences were good, the people 
were being taken care of, But there were abuses that she came 
back very, very concerned about, and it is something that must 
concern all of us. We are all getting older day by day, and a lot of 
us will wind up there one of these days, and I would like to see 
these places made as good as possible before I arrive, thank you. 
Jfhat may put it on a selfish basis, but it is a fact, nevertheless. We 
have families now spread out all over the country. My own family 
is not exceptional, in that my wife and I are here in Washington, a 
daughter is in Colorado, and a son is in San Francisco. Families are 
not in the same community all the time to take care of people, and 
certainly, in this day and age, supposedly an enlightened age and 
concerned for others, we certainly can take a Federal responsibility 
in seeing that those who cannot take care of themselves should 
nave decent help. 

I remember Annie coming back, talking about going in one place, 
and a mat) breaking into tears when she walked into the room be-, 
cause he had not had a single yisitor in the previous 2 years, I be- 
lieve it wifs, except just! the nursing home people who were in and 
out of his room from time^o time. So perhaps all of us need to take 
a little bit more concern about this and the people in the homes, 
not just our own families, but others, too, because? We are all head- 
ing in that direction sometime. ' 

Thank you. 

Mr. SArps. I agree with that, Senatpr, and I would like to associ- 
ate myself with it. If I may add just btje thought of my own, I too 
have walked the halls of a great many nursing homes to visit and 
to see what the conditions are like, and many of them— many of 
them— are/ good places, paring places, attempting to deliver on the 
contract they make with the patients who come. And even on this 
question, I think that there are a great many nursing homes 
which, if only there were a clear statement of policy from those 
who know/ it best— namely, HHS— would comply with the law. A 
lot ol the noncompliance, I. think, is a direct result of the inatten- 
tion to duty, in my judgment, of HHS. They could make life an 
awful lot better, for an awful lot of familiesjflround this country by , 
issuing just o^e program bulletin, concurring with the kind of in-, 
terpretation thtat we have been-talking about. 

Senator Glenn. Most of the people in the nursing homes, I think, 
are very compassionate, they are concerned, and that is tHe reason 
they . work there. And most of these places are taking excellent care 
of people. But therV are abuses, even in the best of homes, that are 
tragedies of our huhian condition, and we just should not let that 
go ahead. So those ata the abuses that we want to cor-rect. * 

Mr. Sachs. Yes. V ■ •» 

Senator Burdick. M\, Chairman, I have one question. 
, Chairman Heinz. Senator Burdick. 

* Senator Bukdick. Sirtce the decision in the 'QlengQnff case, do 
you know of or have you heard of anvjfrrsmg home that has re- 
fused to accept patients? \ W 
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Mr. Sachs. None in Maryland, Senator, no. We do not know of 
any who huve changed their policies, who have refused to accept 
patients because of that. • *> 

Senator Burdick. Thank you. . ; , 

Chairman Heinz. Spneitor .Burdick, thank you. 

Steve, thank you very much. Itv was a great pleasure, aficj thank 
you for being such an excellent wimess. We appreciate it. 

Mr. Sachs. Thank you very much>JSttrt^r, and I commend the 
Committee for its very, very good work. 7 

Chairman Heinz. Our last witness is Or. Paul Willing, repre- 
senting the American Health Care Association. 

Dr. Willging, thank you very much for being here. Please pro- 
ceed. ' / : 

STATEMENT OF DR. JPAUL &. WILLGING, DEPUTY EXECUTIVE 
VICE ^RESIDENT, AMERICAN HEALTH QARE ASSOCIATION, 
WASHINGTON, DC % / 

< Dr. Willing. Thank you, Mr. Chairman 

It is a pleasure to b$ with^ou today/ In the interest of brpvity, I 
have also submitted written* testimony/ and with your permission, I 
would suggest it be inserted. / 

Chairman Heinz. Without otyectiop, your entire testimony will 
be a Dart of the record / 

Dr. Willging. And I will try to briefly summarize what it is I 
have to say on this issue. 

I am with the American Health/ Care Association, the largest 
nursing home association in the country. I think it is important 
that we discuss the problem of access to nursing home care, a prob- 
lem which, I submit, goes beyond^ the problems of medicaid pa- 
tients, and given what w happening in this country and within the 
States, can deal, in fact, with the private pay patients' access to the 
nursing home, as well. ' • v 

Do we have a problem? We cleaHy have a problem. It needs scru- 
tiny. I - - 

My concern, Mr. Chairman, based on what I have heard today, is 
that you have dealt with the symptoms of the problem and not 
with the problem itself. And I would submit, quite categorically, 
that the prpblem relates to policies consciously and with full Under- 
gtandirigof intent which have been implemented by a number of 
the States; policies which relate (to the funding of a good part of 
nursing home care in this country. 

I think what we have seen over the past few years, fqr4»8ons 
that I can perhaps understand, although not agree with, We%£ on- 
scious attempts by the States to arbitrarily limit the supply of 
nursing home beds in this country and to arbitrarily impose price 
. controls over the services which are j^ovided by those nursing 
* homes. ' 

I think we have had enough experiences in this country to know 
what happens when one attempts to tamper with the market by ar- 
bitrarily constraining either supply or price. • 1 1 

With respect to supply, it is understandable why Stat^p have at- 
tempted to limit the number of nursing home beds available, Med- 
icaid \& the largest growing component of most StatQ budget^ Long- 
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term care account for 44 percent of most States' medicaid e"xpendi-' 
, tures* Therefore, by impound limits on beds in the State available 

wi I ? ng "^ erm . care » tne Stat e stands » very good chance of beings 
able to effectively control its medicaid budget. 

. : We already have, in 16 States, moratoria-on new nursing home 
bed construction, moratoria that are qjther explicit or implicit. We 
have in two States, at least, Tennessee' and Mississippi, a much 
more direct approach to dealing with the problems of medicaid 
access to nursing Ibeds. They have simply .decided that they will 
cpntraot for, undert their licensure provisions, only jc beds per vear 
available to medicfijra patients. . ' . 

We have other Swtes that have been^omewhat more innovative; 
lhey have essentially suggested that nursing home beds can be 
constructed as long as thlre is no chance that a medicaid patient 
wHl end up in that kiflff of bed. For example, Florida and New 
Jersey have exempted from the certificate of need program nursing 
homes constructed in life care communities— a life care community 
is, more often than not, a service provided for middle-class Amer- 
ica—but for air other nursing home beds for which a medicaid pa- 
tient might be eligible, those nursing home beds are still subject to 
certificate of need* provisions. y 
t So we quite clearly have, whether one calls it the generation of a 
sellers market, arbitrary constraints on supply as far as the 
nursing home industry is concerned. 

Couple that with the constraints on pricing, and we clearly 
should not be surprised that we have a problem in terms of access. " 
Any enterprise, private, public, proprietary, or nonprofit, has got to 
cover its costs, The only exception I am aware of in terms of that 

„ basic economic rule is the Federal Government. The result is. that 
in the nursing home area, to cover the costs of the care provided— 

■\ and let me emphasize that most nursing home administrators in 
this country are not inclined to want to provide the very minimal 
care that is mandated by Federal or State statute and regulation- 
facilities provide what they consider to be an acceptableMevel of 
?u re U ca /- e tJ ] at is not ' in many 'States! adequately reimbursed by 
the Medicaid Program. There is a requirement, referred to previ- 
«■ ously by Ms. Edelman, for a mixing of the private-pay and the 
medicaid patient*. There is <§o option other than either fiscal insol- 
vency ,pr a reduction in the quality of tfie care. f 

Twenty Percent 0 f State medicaid programs, Mr. Chairman, pro* 
vide the $35 or less per day for a day of nursing home care under 

, the medicaid program. Some States, provide in the $20'6. I suggest 
we analyze what that meahs-$35, $27, $28 for- a day of nursing ' 

; home^care. We Jiave trouble nowadays finding a hotel or motel 
room for $35, yet we are talking about in the nursing home arena, 
a day of room and board, skilled nursing care, recreational activi- 
' .tiesv social activities, the entire gamut of activities that makes up a 

, day of nursing home oare. . 

' ' Gov ^ei'ttth^tai, facilftids, including those in the State of Pennsyl- 
\ yonia, Mr. Chairman, have access to subventions through county 
^overiwnehte. Nonprofit facilities have access to subvention in 
terms of ■aqee l s8 to some; of, the affiliated religious organizations, 
rhe proprietary t\wm# home,, wh,ich is 80 percent of nursing 
homes in this country, ^^loSss ojily to the private-pay market to 
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maintain that balance which will allow the continue^ provision of 
adequate cire. 

. Ir^leed, we have indications by Dana Petrowsky, wh(| is the Ucen- 

tients goes up, one often finds tha quality of care goes dovvty, be- 
cause yoy do not have that ability any more to provide for ade- 
quate resources. » 

Price has a similar impact in terms of ability to accfept the heav- 
ier care patient in the program. If, in fact, the rates kre not suffi- 
cient, one has an obligation notf to accept heavy care patients wTio, 
in effect, cannot be adequately cared for. f 

So, I think we do have a problenv I would suggest that this com- 
mittee look, however, at some of ; tHe underlying causes of that 
problem, that we not continue to Emphasize the sytrjptoms of the 
problem which we do know exist. There are solutions. j 

I think one of the solutions, Mr. Chairman, is the frne you have 
suggested, that if we can in fact find ways of gathering otnei! re- 
sources available to the long-term Icare needs of an dlderly Ameri- 
can, such as independent living ihsurance, so that (the medicaid 
funding, which is becoming ever more constrained,, dan more (ade- 
quately deal with the medicaid/ paiients who do not have access to 
insurance or other forma of>takifi£ care » of their (lpng-term^jcare 
needs, perhaps we ha^e there tl)e germ of a solution, j j 

I thank you for yojir attention; I would be happy to respond to 
any (questions you may have. ' 

Chairman Heinz. Dr. Willging, thank you very mu^h. 

[The prepared statement of Dr. Willging follows:] . | 

: : 'Prkpaked Statement Dr. Paul WittqiNO . )* 

1 am Dr. Paul Willging, deputy*executive vice presilent of the American Health 
aCare Association (AHCA). AHCA is the Ration's largest association of long-term 
care providers* with a membership .of over 8,600 fact ity based providers. This in- 
cludes both/ proprietary and nonproprietary^ facilities providing a wide range qfi serv- 
ices in a variety of institutional settings.* Our association is dfcricated to -quality 
long-term health care for the Notion's eldetUy convalescent and chionically 

We appreciate the opportunity to present our views on discrimination agffinst the 
poor and disabled in nursing homes. We agree with the Aging Committee trial} such 
actions are of major concern to the growing elderly population wpo currently or in 
the future may require the services provided in a long-term nursing home facility. 
Furthermore, it is imperative that the Congress become familiar With this problem 
since, without Federal intervention and assistance, the situation is likely to become 
even wdrse. llbwever, the point to Be reckoned with in dealing with this concern is 
that there is^^one simple answer which will solve the problem. Indeed, we are 
aware of a nu^^Lof States, faced with a rapidly growing population of elderly resi- 
dents roquirinJ^Bfe-term health core services, which have' sought to Implement 
mechanisms woura further" limit the accessibility >of these services. The result of 
such action has in most cases exacerbated rather than eliminated the problem; 
Often the quality of care to patients is diminished in the process or 4 , in some cases, 
the long-term care Facility chooses to withdraw from the Medicaid program thus 
causing an even greater shortage of critically needed nursing home beds. 

Accessibility to nursUig homes is indeed becoming a growing concern in this coun- 
, try, not only for the poor and disabled, but for private pay patlertts as well. The 
reasoh for this dilemma is complex ojnd relates to a number of issues including: Con- 
trol of nUrslfig h6me bed supply, State medicaid reimbursement policies/and heavy 
patient care. ;/ 
• . We will briefly discusu the effects of each of these on accessibility* I / 
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Control op nursing home bed supply ^ * 

States are implementing pthor types of mechanisms which influence the availabil- 
ity, of long-term c£re services for the elderly , 

Moratoria on nursing home bed supply 

At least 16 States haVe imposed some form of moratorium on the construction of 
new nursing home beds, The typea of moratoria may be informal, as in New York, 
. " Virginia, Rhode Island, and Vermont; indefinite as in Minnesota and ttew Hamp- 
shire; of mandated as in Missouri, South Carolina,' Georgia, Alabama, Louisiana, 
Mississippi Kentucky, North Carolina, Tennessee, and West Virginia. In all cases, 
, however, the certificate of need (CON) agency in the State is responsible for imple* 
jnenting the informal or "mandated" moratorium. « - 

Cap on nursing home beds 4 • ■ ' < 

Two States, Washington and Wisconsin, are taking a second approach, but gne 
that is similar to a moratorium, i.e., placing a "cap" on the number of total nursings 
; . home beds in the State. For example, the nursing fiome bed "cap" in Wisconsin 
ii JPT. ™? nurfiin l hor P e development only if there are fewer beds licensed than 
allowed by the cap. The Method of distributing new beds is still being developed. 
The cap \yill not be raised (until the 1985-87 biennium. The actual raising of the cap 
will require legislative action. Wisconsin will also be lowering its caf> if the Medic-' 
aid Wiuver request to creat community service slots is approved. 

" .Other approaches • 

■Some States are beginning to view the' way the bed will be paid for as a determi- 
nant of whether it should be built. Maine has developed a policy that the Depart- ' 
F ei i \2 He S! th will v a W )r °ve nursing h6me beds only if the legislature agrees to 
fund them. Florida has aeveloped a separate' category and speciaf formula for nurs- 
ing home beds in life care communities, which will be used essentially by private 
pay membera of the community. New Jersey has also developed a policy that Ex- 
empts nursing home beds In life care corhmunitiea from CON coverage. States such 
as Alabama and Oregon have revised their bed' need criteria, limiting the number of 
beds per 1,000 to control nursing home supply. 

.Efforts to control the nursing hopie bed supply are effective in achieving Ihort- 
term savings However, in the long run. State costs to revive the industry wifllout- 
weigh this short-term saving. In the m£antjme, the Nation's elderly suffofrboth < 
those who gam access to the system and those who do not. They will be thej&ictimsf 
of short-sighted cost coiltainment .efforts of States which do not understand the 
, nature, dynamics, and incentives of the ntirsing home industry. 

i . STATE" MEDICAID REFtoaunSKMENT POLICIES 

In addition to arbitrary constraints on bed supply, many Stat* Medicaid reim- 
bursement programs are similarly driven by budgetary concerns, the result is a pro- 
gram of inadequate reimbursement that tacitly encourages a lessened level of qual- 
ity care to Medicaid beneficiaries. Mfarty State payment systems are developed for 
short-term budgetary .reasons without any long-term or strategic planning objective 
(i.e., a comprehensive goal directed toward long run savings, quality care, and pric* 
jny efficiency in the wake of a growing demand for long-term care services), State 
reimbursement policies often exclude reasonable long-term financing arrangments 
which would effectively reduce program costs or place emphasis on quality care for 
program beneficiaries. , • 

The sourco of nursing home funds is generally split betweeh Medicaid and private 
pay patients, alt hoCigh the percentage of each varies among facilities 'and from Statd > 
to State. Medicaid rates paid by a number of States figure significantly In restrict- 
ing the number of beneficiaries which can be admittedfto a nuofftig facility. Unless 
the home balances its patient load with a certain percentage of private pAy patients 
(depending upon geographical location and the home's particular financjalcircum- 
stances), quality of care for both types of patients diminishes. The higher reimburse- 
ment rate received from private patiehts serves to Offttet the limited rates received 
for Medicaid patients. The result is a higher standard of care for all, the facility's 
residents, Medicaid patient* benefit from the increased number of services provided, 
even though they aren't fraying for them, Conversely, the smaller the numbet of prL- 
. yate pay patients, the less nuYnber of services will be available to all the residents 
in a facility, * o 1 

** A fF br &% t0 thG J 1 . 983 Hea,th Cdre Financing Administration Analysis of State 
v Medicaid Program Characteristics, one-fifth of the States pay reimbursement rate? 
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of less than $35 per day tor skilled nursing facility care. Quality of care is difficult 
to provide when payment for services is so minimal. Even in the State. of Pennsylva- 
nia, rates vary with the type of long-term care facility providing the service. County, 
run homos often supplement State reimbursements while nonprofit facilities go to 
their religious. affiliation for added resources. The propriety home has no alternative, 
other than the private pay market to assure the resources, necessary to provide 
quality care to both the Medicaid ancf private pay patient. 
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Currently, many States utilize rate structures thatignore differences in patient"" 
needs. Such systems encourage nursing homes to accept light care patients and 
avoid, heavy care patients. The costs of care are different, but reimbursement levels 
qre thesame. What's more, limited payment levels, prevent the nursing home from 
hiring adequate manpower to provide services for these individuals. As a result, 
heavy care patients often remain in hospitals and increase Medicare costs. Without 
considerattori of patient needs in the development of medicaid reimbursement rates, 
nursing-homes are compelled to give preference to light care patients so as to assure 
quality of care to all the residents. 1 ^ . . 

conclusion x '/ 

In conclusion, we again concur that there is indeeclgUproblerti with respect to ac- 
cessibility to long-term heafth care. However, we bel^te that policies which States 
have adopted to control the bed supply and lioiit Medicaid reimbursement rates for 
skilled nursing facilities have had a considerable effect' on exacerbating this di* 
limma. v '* 

It is understandable that the growing elderly population and the anticipated 
health care services they will require is cause for concern due to increasing con- 
straints on Federal and State budgets. States have no recourse Jt?ut to take matters 
into their own hands to remedy the situation^The concern for this course of action, 
howeveV, is that the solution is Aort-term arid temporary*— only a sympton of'the 
condition has been treated, not the. cause. Ultimately, a crisis will occur. 

We applaud you, Mr. Chairman, for your efforts in attempting to fincl solutions to 
this serious problem. Your recent hearing which explored the costs of caring for the 
chronically ill was an important first step in this process. It is essential > that a 
' mechanisrfi such as your proppsed independent living insurance approach be given 
serious consideration by the. Congress as an alternative for financing long-term 
' health care. ... 

As a t followup to this action, we believe a comprehensive review, perhaps initiated 
by the Special Committee on Agiofi, is necessary to explore this issue furtfcef and 
develop solutions to lessen its impact. AHCA stands ready to provide assistance and 
work with committee staff toward that end. ' I 
' We would be pleased to answer ^our questions. 

Chairman Heinz. Dr. Willging, you say that rrjedicaid rates are 
too low in a number of States, $35 or less. Would you submit to the 
committee a list of those States? j 

Dr. Willging* I w6uld be happy to submit a list of the rates in 
aTkStates, Mr! .Chairman. 

. [Subsequent to the hearing, Dr, Willgihg^frhmitted the following 
rnatefdahl " ' V . . ' : 
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Chairman Heinz. How many States, specifically, would be $85 or 
under? » 

Dr. Willoino. Twenty percent, according to data published by 
the Health Care Finance Administration last year, Senator. 

Chairman HEinz. So that would be 10 States? 
• Dr. Willoino. It would be 10 States. 

Chairman Heinz. Do you have their names handy? 

Dr. Willoino. I do not have them with me, but that will be sub- 
mitted as well, Mr. Chairman. 

Chairman Heinz. Very well. 

Dr. Willoino. The average, by the way, in the medicaid pro- 
gram, is around $4f> per day. 

Chairman Heinz. Now, let me ask you just a couple of philosoph- 
ical questions. But I will start with one that I think is probably 
more legal than philosophical. 

Do you agree that Federal law states unequivocally that it is a 
felony to charge, solicit, accept, receive any money, donation or 
other consideration as a condition of admission or continued stay 
for a medicaid-eligible patient? • 

Dr. Wilwjino. That is what section 1900(d) says, Mr. Chairman. 

Chairman HeinZ. And you agree that that is the law? 

Dr. Willoino. That is the law. 
. Chairman Heinz. If is a felony. 

Dr. Willoino. It is a felony. , 

Chairman Heinz. Do you also believe that many nursing homes 
are therefore committing felonies on a regular basis? : 

Dr. Willoino. No, I do not accept that, Mr. Chairman. I was 
with the Department of Health and Hqman Services when that 
law was passed in 1977. I do have some understanding of the legis- 
lative history of that provision. I know that at the time, it was de- 
signed to deal primarily with what was referred to as supplementa- 
tion—essentially, the dunning of a patient, already, a medicaid pa- 
tient, in termg, of additional resources atove and beyond the medic- 
aid payment. We are referring here to duration of stay contracts* at. 
thaf time. And I am not suggesting that the courts might not even- 
tually rule that duration of stay contracts fall into that category. I 
am not a lawyer. But that was not what was in the mlnds.of those, 
I believe, who enacted that law in 1977. 

Chairman H^nz, Dr. Willging, the law is the law, rega/Hless of 
what you say or what I say was in the mind of somebody back in 
1977. And let me ask you, taking into account tqe testimony of 
Mrs. Green, Attorney General Sachs- who .found In the State of 
Maryland that contracts were rampant— do you believe that there 
is a widespread problem of breaking the, law in the nursing home 
industry? 

Dr. Willoino, No, I do, not, Mr. Chairman. 
Chairman Heinz., You do not? 
Dr. Willoino. No, I do not. 

Chairman Heiwz. Well, then, I assume that since nursing homes 
are accepting medicaid patients' and are not turning them out, 
there is no problem. 

Dr. Willoino. The question has got to be dealt with by each 
nursing home in each State, Mr. \Chairman. Every nursing home, 
proprietary or nonproprietary, haB.got two primary responsibilities. 
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The first is to provide adequate care to the patient; the second is to 
, maintain the fiscal viability of the institution. That requires in 
most States a certain balance as to medicaid patients and private- 
pay patients. That will differ in terms of each facility. Facilities 
have different cost structures. Facilities will be reimbursed differ- 
ently, both within a given State, as well as across States. Those are 
decisions that each entrepreneur has got to make for himself or 
herself. . 

Chairman Heinz. So you are saying that nursing-homes should 
make decisions, in terms of the number of medicaid recipients that 
they will accept, based on how much money they want to or think 
they need to make; is that correct? 

, Dr. Wiluhnci. I did. not suggest that it is based on the amount of 
money that the facility thinks it wants to make. 

Let me give you a piece of data, Mr. Chairman, that I think is 
not generally familiar; that in terms of the suggestion made by a 
number of witnesses before this committee, that we are talking 
about venal nursing home operators trying to line their pockets at 
the expense of the medicaid patient, that proprietary nursing 
homes- in this country have, in terms of their patient load, an aver- 
age of 57 percent indigent, mostly medicaid, patients; nonprofit 
have an average of 44 percent. I would suggest that if this were 
simply an issue related to the venality of nursing home operators, 
you would see those figures reversed. 

Chairman Hkinss. How do you account for the fact that there is 
such a high proportion of medicaid patients in nursing homes?' It 

• 8 fr m j me that whQt y0 ® are sa y in 8 is nursing homes cannot 
afford, thorn; on the other hand, it seems to me that you are saying 
nursing homes cannot afford to be without medicaid patients, 
either. 

Dr. Willing. Quite frankly, since medicaid is responsible for 55 
percent orfhe funding in the nursing home industry, it is critical 
that nursing homes accept medicaid patients. My suggestion, sir, is 
that there is« mix that has to be carried by any nursing home so 
as to be able to provide the quality of care that that home wishes 
to provide. # 

• Chairman HuMz. One further question, if T may, Senator Bur- 
dick, my time is expiring. 
Senator Bukdick. Please, go ahead. 

Chairman Heinz. You have mentioned, and you are quite cor- 1 ' 
red, that thflre is a developing, if not fully-developed, shortage of 
nursing home beds in this country. You stated, and t do not dis- 
agree with what you said, that States have been the principal 
cause of these problems by restricting unduly the construction of 
these beds. 

We have now reached the point, at least in 1982, where there ap- 
pears to be a 95-percent occupancy rate of nursing home beds. That 
compares with a 98-percent occupancy rate in 1980, 92 percent in 
1976, 91 wrtent in 1973, and back in 19(59,. a 90-percent rate. So in 
the last 10 years, it is accurate to say that the number of available 
beds at^ny one time has been cut in half. That is really a mislead- 
ing statistic, because there are soTne States that are at 99.9 percent 
and others that are still at 90 percent. 

."■/■: : * < *" • — ' ' 



Is it not also the case that the profitability of the rfUrsing home 
industry has been improving? 

Dr, Willoing. The nursing home industry ifir profitable, Mr. 
Chairman, and I would love to find the sources referred to by Mr, 
Sachs and in your own statement about profitability that approach* 
ea 150 percent return within a vear, I have access only to the 
public records submitted by the large nursing home corporations 
through provisions of the Securities and Exchange Commission, 
The pretax— I emphasize, pretax— net income of those chains 
ranges from 1.5 percent to 7 or 8 percent. 
I Chairman Heinz. Of what? 

Dr. Willging. Of the large corporations— the Beverlys, the Hill- 
havens, the Manor Cares— . ? 

Chairman Heinz, No; you said 1,5 percent to & percent, and 1 am 
saying that is an interesting percentage, but wffcat is it a percent- 
age of? * 

Dr. Wii,lqing. It is the net income that is the post-expense 
income that ia available to the facility as profit. r " « 

Chairman $einz. As a percent of gross income? 

Dr. Willging. Correct, " 

Chairman' Hrink. By the way* you may be aware that in the su- 
permarket industry— which at one point, I had a tangential relax 
tionship to, having sold to them for mahy years some branded, very 
high-quality food products— that any food chain that has, a return 
on sales of 5 percent is probably in the top 5 percent of profitable 
businesses in the entire world. ' 

Dr, WtLLGiNG. I am aware of that j 

Chairman Heinz. So percent return on sales is not a reliable 
measure of return on investment or return X>n equity. 

Dr. - Willging. 1 am aware of those figures, Mr. Chairman. I am 
aware, as y<>u are' also, that the supermarket industry is well- 
known for having the narrowest margirys in that regard of almost 
anf other industry in the country. , 

Chairman Heinz. And the highest return on eauity periodically. 

Dt\ Willging. What V am suggesting, Mr. Chairman, is that 
what we are looking at id an industry which by its design is an in- 
vestor-oriented industry. Eighty percent of nursfng homes in this 
country are investor oriented, ranging from a single owner, the so-* 
called mom-and-pop nursing home, to the larger chains* For it to 
continue to grow so as to meet the needs of this eldeflv population, 
the demographic tide that is hitting us, there' has to be spme rea- 
sonable profit or investment will dry up. 1 think we all recognize 
that. Now, what the level of profit is, I will not quibble about, but 
it has got to be there. " , „ 

Chairman Hkinz. Let's not quibble about it, «nd let us see if we 
cannot get some facts on the table,' because my question to you 
was, ib Tt or is it not true that the profitability of the nursing home 
industry has been impfovjng over the last several years. 

Dr. Willging. 1 do not know whether it has been ytiprovina. Let 
us just soy that the nursing home industry can be profitable de- 
pending upon the State/ ' ' 
• % Chairman Hki-nss. Do you think that if indeed ijt were improving, 
^that^t would-be material to this discussion? / . . '\- 
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Dr. Wi.uxung. I would hove to ask you how you think that would 
be material. ' 
Chairman Heinz. Well, as I understand your argument, it is that 
* nursing homes have to have a certain mix of private-pay patients 
in order to afford to take medicaid patients. The implication is that 
madicaid patients are somehow unprofitable fo* facilities. Hire, if 
it were in fact true that nursing homes are increasing their profit- 
ability, it would seem to me that the case that you implicitly make, 
which isJ;hat nursing-homes should be free to discriminate against 
nursing 'fame patients would be simply a rationalization , based on 
greed 

Dr.. WitwiiNO. I would suggest, Mr. Chairman, jsing perhaps dif- 
ferent words than you have, that in any individlial nursing home 
situation, that its profitability will in. fact be a factor in terms flf 
how it judges the mix that is required for- continued fiscal s'olvencf. 
I would tend not to i$e the word "greed" because I do not think 
• !, h jfJ"\ in mct > ,KP»«nane..W^are*talking about .an industry qf some 
apw homes. There are indeed providers who we would just as 
scfcn not have in that industry. But I wpuld suggest that the vast 
proportion of the industry is not, ifl fact, venal; is rtot operating oh 
tht v basis of greed or avarice, and I would dispute the* contention 
that they are. , 

Chairman Hbinz. What would you say about the instance of Mrs. 
Green? 

Dr. Wilmhng. I think you will find cases, given the fact that we 
( are talking about 20,000 'nursing homes, you will find case* where 
the attitude toward the patient leaves a great amount to be de- 
sired. 1 am not. going to sit here and attempt to defend the prac- 
- ' tices of each of those 20*000 nursing homes. ^ 

Chairman Heinz. Does the American Health Care Association 
have a responsibility to advise the nursing homes that are mem- 
bers what the law is, and if they have Nicies that are contrary to. 
law, that they are guilty of a felon idu|r practice? 

Dr. Wiuging. We indeed have, a responsibility, and we have sub- 
mitted to the Department of Health and Human Services a request 
for its own .legal interpretation of 1900(d) and- Whether it did, in 
fact, apply to duration of stay contracts. ' . \ ' 
Chairnrtan HeInz. When did you do that? , 
Dr. WitxuiNG. This was done about a year or so ago, sir. i : 
Chairman He»nz. You .have received no answer? / 
Dr. Wiu/UNG, We have regeive*d 'no answer / 
Chairman Heinz. Well, maybe we can get you an/answer pn.that, 
/ but you yourself seem to "believe, that a plain, English language 
treading of the statute means that discrimination Jagainst medicaid 
patients is illegal, ,Why can't you advis#your membership pf that, 
.or have you done, so? «. .T 

' Dr. WiLwiiNq, Against medicaid oatieats, Mr. Chairman, Let me 
remind yotf aitoin that- these contracts Hen initiated are not be- 
tween the facility and a medicaid pallienl; they are between the fa- 
cility and a, prjvflte-pay patient. And, tAat is, 1 think/* one of the 
. ., sources of legal contention in terrnfl of frnat issue, ' 

Let me suggest, though, Mr. Chapman, that for the sake of argu- 
\ . merit, let us say that such contracts arevillegat Let* us say that 
such contracts should be and would be, trough enforcement, pro-, 
. ■ .•; . • . '. ■ '■ ■. k , ■ ■' ' : ... ;. ' 



hlbited. That deals once again with a symptom of the problem, Mr. 
Chairmah; it does not dealwith the root causes of the problem. 
^What we would#conceivably see, if we continue to coufle the 
problems of arbitrary constraints over supply, arid inadequate re- 
imbursement in many States, what recourse then does the nursing 
home administrator have? To not only, as you use the term, dis-, 
criminate against medicaid patients, but to discriminate against 
the ru*ar-n»dicaid patient as well, so that the nursing home, where 
it can doihat, in effect is exclusively limited to a private-pay 
market wHch has no chance of becoming medicaid. I would hope 
that wouldfnot happen. But I think that is one<of the likely conse- 
ouences of continuing to deal with /the symptoms, rather than with 
the cause, of the problem. '* 

Chairman Hbinz, If the symptom indeed is in some States inad- . 
equate r§imbursemei)t, tfut if we also agree that there are mixed 
motivations in nursing home operators, and that there are some 
who— although you may say it is the rare few— who would *oe 
tempted to take more profitable private-pay patients rather than 
less profitable or, as you perhaps might say, at least in some in- 
stances, '* inadequately-reimbursed medicaid patients, is not the 
answer twofold— one, for* the Government to insist on nondiscrim- 
ination between the two, scy that those people who simply want to 
niake more money- whatever your concept of a reasonable jm^fit is 
is subjective judgment— but who simply want to gain the system to 
make the maximum number of bucks off it— it seems to me we- 
havc no alterative but t* enforce the law, to prevent^hat, and it 
seems to me jfour^ssoeiation, rather than they did in California as a 
lobbying against an increase in the number of nursing-home beds, 
should be lobbying where it is justified for more betjs, and second, 
for proper reimbursement frpm State legislatures. 

Dr. Wiljluino. I wtfuld couple a third point, yea. I would say that' 
a solution to the prdblem i? to let the jmiarket begin to take care of 

the problem ■ ' • y , '. • 

. Chairman Hi(inz. But wouldn't you also agree that if what I have 
said is true at the State level, that it id also true thflt we should 
enforce with total vigor the Federal law? * * 

Dr, Willoimg. As the Federaflaw is ultimately in the courts de- 
termined to b(* t I \yould agtee, Mr. Chairman. Let me alsg suggest, 
though, that we* have got to in this country— and you know this 
better fehan anyone in this town, Senator— -we h#ve got to deal' with 
a much lurg;er issue, . '* " - :\. '* 

We are talking about a demographfc tide, 2.2 million Americans; 
today over*the age of SE^Bome 8 million over the 'Age of &5 within 
30 or 40 vears, States donBffuirig to be looked tfpon as the primary 
source of funding, : States who are wonderifig whether they Can 
keep up with that— and no alternative in thfe offyig as to hoto we 
begin to bring together the resources to take care .of thpse elderly 
Americans. * * f 

I can sympathize, although hot agtee, with States.as they look at 
that problem of saying there is qo way we can provide the kind of 
reimbursement required; there is no way we can allow the beds to 
k be bjjilt that should be built in this State. Unless we begin to find 
in this country a way of marshalling the resources to deal with the 
n#eds of 1 America's elderly, we are going to continue to h&ve these 
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proBlems. We will continue to have these hearings. The problem 
• will not go away simpljjf by legislating away the symptoms. t 
.Chairman Hpwz. ©r' willging, I agree with you on that, but tie 
problem of Mrs. Grean'and the others who testified today is alio 
here and now, and we have to deal with both problems. 

Senator Burdick, 1 thank you very much for permitting me to 
continue my line of questioning. * 
Senator Buhdick. Welcome to the committee, Dr. Willtrinc. 
Dr. Willoing. Thank you. 
- Senator Burdick. I notice on page 1, yotf state that, "At least 16 
btates have imposed some form ofmoratorium on the construction 
of iiew nursing home beds," and you list the various States. ' 

Now, the implication is clear that they are not building these 
homes, because it ig not profitable; is that correct? 
• Dr, Willging, The State is- preventing the building of the'se 
homes,. Senator Burdick. What the State is saying in those 16 
btates either through explicit statute or administrative rule, or in- 
formally by simply not listening to applications for construction 
within the certificate of need process—States are saying for what- ' 
ever period of time, they will not allow any more homes to t>e built 
in thiaf State. Sixteen States essentially have said, "No more nurs- 
ing homes will be built in this State." 

Senator Burdick. Well, I submit that there is another reason for 
not building more homes. You are well aware that increased 
knowledge of illnesses, better dare, have shortened hospital stays. I 
remember when an appendectomy would take about 3 to 4 weeks of 
hospitalization. Now an appendectomy takes about 3 days. So it 
goes with a lot of the cases. 

v So, we have found ourselves in my country with an excess of hos- 
pital beds. To alleviate .the situation, a lot of these hospitals set 
aside a part bf the hospital for long-term care, and they have used 
up the space that way. t° 

I am just pondering if a lot of these States did not find'the same 
situation, and with their excess capacity nri the hospitals, they just 
'turned it over to, long-term care. The Veterans' Administration did 
the same thing. ■ * 

So I wonder, just to say that these care facilities are not being 

rl b ,?pause of profitability is not exactly /correct. 

Dr. Wiuxjing. Well, I think they are not being built, Senator, be- 
cause the States recognize that if they are built, at least half of 
them would, by definition', be filled by medicaid patients, and the 
btates are trying to save that incursion into the State budget. 

In terms of the use of excess capacity in the hospital arena and 
moving it into the long-term care, arena, I think that is an issue 
that ,18 worthy of scrutiny. I think, though, that we should also rec-' 
ognize, be it in terms of distinct parts in hospitals or swinf bedB in 
hospitals, that the average length of stay of a nursing home patient 
is to 2 '/a years. You cannot in the hospital setting assume the 
same type of care—the absence of dining rooms, the absence of 
recreation facilities, the absence of the sorts of things that make up 
w nursing home— that those will necessarily be provided in the bbs- 
pitaj setting \ye do not oppose the concept of swing beds, we do not 
oppose the Ancept of distinct parts. What we are suggesting is let 
us remembef that the nursing home patient is not the same pa- ' 
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tient aa an acuta care patient, and let us deal with the patient ac- 
cording to the patient's needs,and not the needs of the facility. 

Senator Burdick. Well, pf course, you know that in the hospitals, 
they maintain quite a separation in the two classes, and in hospi- 
tals, to take the lorite-term care users is almost tantamount to 
having a separate facility^ in some cases. 

. But I just wanted to indicate that, that the mere fact that a lot 
of these States are not building long-term care facilities is that 
they do have long-term care facilities in this type of operation. . 
Thank you, Mr. Chairman. 

Chairman Heinz. Senator Burdick, thank you very much. 

Dr. Willging, two last questions. I think they are fairly brief. 
Congress has assured providers a medicaid rate adequate for an ef- 
ficient operator. That is the law of the land. That is part of Federal 
statute. Have your State affiliates or chapters ever sued the States, 
which are the final arbiters of medicaid rates, to achieve a friore 
equitable enforcement, and if so, what has happened? ' . f 

Dr. Willoino. The association itself has not sued the States. In 
many of our State affiliates, there has been legal action taken, and 
indeed, in many of the individual facilities with, as is always the 
case in the judicial process, varying degrees of success. 
• But yes, there have been within the last 'year or t>vo, a number—' 
and I can try to develop that and submit it. to the committee, Mr. 
Chairman— a number of successful actions taken against States in 
terms of the arbitrariness of the raises established. \ 

Chairman Heinz. We would appreciate receiving those.* 

Second, do you know if in those States, any of those 10 or 15 
States where medicaid reimbursement may be inadequate, if any 
facilities have closed because of alleged inadequate reimbursement 
. for medicaid? 

(Subsequent to the hearing, Dr. Willging submitted the following 
material:] 
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Dr. Willoinq. I would tend to doubt if any of them have closed. I 
think there are two *>thef options that are undertaken by a facility 
betoie it closes. One is to reexamine its mix of medicaid and pn- 
vate-pay patients as hha^^cgested. Second, unfortunately, is to 
begin to try to maintain fiscaT^ability, but to do it in terms of the 
resources put into the care provided. What worries me is that the 
care which a facility might like to provide is not possible, given 
those rata, and what is provided is no more than the minimum 
required by Federal and. State legislation. Federal and State legis- 
lation does not require anything more than the minimum. 
A . exam JP le of the State of Marylahd-by the way, the State 
of Maryland does not have these kinds o\problems, because the 
State of Maryland, one^ does allow through the certificate of need 
program, additional construction? and has a Reimbursement pro- 
gram that I would commend to this committee in that it does look 
at the needs of the patient, and they put that system in' within the 
last year or two, and they have found that the heavier care patient 
is riovv being accepted by facilities in the Statt* of Maryland. 

lake away some of those constraints on Reimbursement and on 
supply, as Maryland has, and you will find a much more\nviable 
situation as far as the care provided. ?\ 

Chairman Heinz. Finally, in your experience, , are the problems 
that you have described regarding" reimbursement and shortagkof 
beds and State limitations on beds-do you see&hose problems get- 
ting worse, or do you see them curing themsMes by virtue .of the* 
•individual initiative at the State level? I T<k* 
4 .. Dr f Willging. As long, Mr. Chairman, as t^'eje is not an alterna- 
tive funding ^source for a patient-and I do mean his or her 
own private funds— as long as there is no alternative to the Medic- 
aid Program, the program of last retort, I think those problems 
will get more serious. That is Why my association strongly supports 
the concept that you have suggested, independent living insurance, 
so as to provide alternative and different funding sources, to take 
some ot the burden off the State medicaid programs. They cannot 
alone be expected to deal with this rising tide of elderly Americans 
who are going -to need care, and I think that, quite frankly, is the 
soiutior|we have to rally around in this town over the next 4 or 5 
years. * v 

* *i^ ai f m i.t n H W £ - what we have Earned at this hearing today, I 
think, is that there are a variety of Federal laws on the books, twffl 
V ? f which-mvolving the patient's bill of rights and second, involf 
\ ing the 1977 amendments— that are very clear that it is illegal for 
nursing homes to. charge, solicit, accept, or receive money, dona- 
tion, or other consideration as a condition of admission for contin- 
ued stay in a medicaid-certified nursing home. -f 
;v. We have also heard today from a number of people who. fell 
> victim to nursing homes that, at least in my judgment, were not 
w only committing a very immoral act, f think, but they were com- 

A%>& Krnnff an ac r t( a felony under Fe deral law* punishable by a 

r^iyj. and/or 5 years in prison or both. 
!i" What Q , dv i^ e do J°« have to our other witnesses on the benefici- 

M :< %i^ panel— Mrs. "Green or her now deceased mother, or the other 
•\A : V.^ itnG sses— when they are told to sign a duration of stay contract, 
M: W when their parent .becomes- medical-eligible, and "the nursing 



home says, "We are moving your mother today/' What advice do 
you have for those people? 

Dr. Willging. I* certainly would not suggest, given the fact that 
we are dealing with individuals who do not necessarily have the re- 
sources of the upper middle class, I would not suggest that they im- 
mediately retain legal counsel as was suggested by the attorney 
general of Maryland. '■ 

I would suggest, however, that they immediately seek the advice 
of a group of individuals in the States that our association sup- 
ports, and indeed, would suggest be strengthened— the ombudsman 
program within the States. There are people whado know the situ- 
ation within each particular State; they do knclwUhe laws and the 
regulations as pertain in that State. And J would strongly urge 
that they be used by recipients of the service, by parents, by fami- 
lies. , ^ 

Chairman Heinz. So, how would Mrs. Green find an ombudsman 
in the State .of California among the 40 million people out there? 
How would she do that? . t 

Dr. Willging. Well, the ombudsman is a State official which c&n, 
I gather, through a variety of mechanisms, be identified. In fact, 
were Mrs. Green to even contact the State nursing home associa- 
tion, she would be provided with the name and telephone number 
of. the ombudsman in that State. 

Chairman Heinz. And in New York? 

Dr. WiLixUNG. The same. 

Chairman Heinz. And in any of the other States, just call up the 
State nursing home association? 

Dr. Willging. If indeed the. issue is getting the name and 
number of the ombudsman. 

Chairman Heinz. And do you believe that alj the nursing home 
associations will provide that? 

Dr. WiLLGiftG, I do not know if they do all now provide it. I think 
it is something I would suggest to my affiliated State associations. 

Chairman Heinz. Let us assume for the moment that they jusW 
might not have it immediately available, in the> same way as they 
do not have these regulations immediately {available to them— 
then, \vhat? ' 

Dr< Willging. Well, you arp asking me to hypothesize as to 
where one could go for information. 

Chairman Heinz. Well, let me go one step further/ Let me give 
you for the moment a 70-year-old parent who is in need of nursing 
home care, and their life savings have been usecf up by 6 months in 
the nursing home. You yourself have done everything you can, and 
vou liave augmented the payments with what life savings you have 
been able to accumulate, and they afre now gone, so Lord help you 
if you ever have, to go in a nursing home* Ydtrare'not even able to 
be a private-pay patient, because that money is already gone* And 
ydu are desperate. The nursing hotne says, "Well, we are turning 
your mother out thig morning.- It is 8:06 in the morning. "Please 
pick up her linen, and so forth/' And th£ nursing home association 
dpes not have the information. A 

What would you do? What woula you advise Womaone like that to 

do? ' . . «: ' 



• Wilwinq. Well, I would advise a variety of things. If that 
individual feets that discrimination has occurred, that it is illegal, 
and it indeed it is not the ombudsman that can deal with 'that, 
there are in fact the State officials, the, departments of health, and 

•« t*K C ^f lf a?. W1 . thin , the states; ther^ are one's elected officials 
both at the State level as well as the Federal level-r— \ 
Chairman Heinz. There are lots of peopl^government you can 

iif In *t them a11 the time » and Jt a° es not do me any good 
\ f^ er \ What you have advised is to talk to everybody you can, 

Dr. Willging. What arejou suggesting, Mr. Chairman, a "hot- 
line of some kind? . 

Chajrman Heinz. I am asking you as a representative of this in- 
dustry which you claim does not discriminate and does not as a 
general practice violate Tederal law, what a person, a poor person 
or his children, who may be 55 or 60 themselves, what they should 
..do li they Hnd, one of these according to you, rare instances v of dis-" 
■ crimination -against medicaid patients. 

What you have advised is, well, call, the ombudsman. Md I. am 
saying that if you call the ombudsman at 8:0.6 in the morning, even ' 
If they are there, they are going to say, "Well, we will look into it." 
Meanwhile, your mother is cast out on the street, or sent down the 
• river to the next nursing home. 

And you are saying, well, call somebody else, 
f fJ Dr Wiixoing I have given you a list of at least a half dozen dif- 
ferent sources that cfoe could deal with. We could continue for the , 
rest of the day— 

.Chairman Heinz. Well, here is my point. Do any of those people 
you have recommended have the power to stop what is an illegal 
action? • B 

Dr. Willging. Only the law enforcement agencies in this country 
and the courts have the power to stop what iS an illegal action. 

Chairman Heinz. But yet, you have said, "Do not go to a 
lawyer. ' 

D . r ' Willging. In that case, where there is no other recourse, and 
an individual is concerned about the legality of an action, in that 
case,, yes, 1 would go to a lawyer. 

I am suggesting and suggested, Mr. Chairman, that in terms of 
general issues regaling nursing home practices, that there is the 
concept of the onabfldflnan. I was not suggesting that in a case of 
dire emergency, Where in faot it is contended that an illegal act 
'* , f a! ? com mitted, that one should not go to a lawyer. I apologize 



.™ »», B „„, wm oiiuuiu fully eniorce tne statute that makes it a 
t«lony to charge, solicit, accept, receive^money, donation, or other 

. consideration for admissio n or continued may? ; „ ; 

~ Dr. Willging'. 1 believeTKe Federal Govlmment should fully en^ 

force any statute on the books, Mr Chairman! 
. \ Chairman Heinz. I thank you. h 
, | TJe hearing is adjourned. • 

' IWheretlpon, at VI o'clock, the committee mk acftournad.l 

• . ' . '• 

'• % . . . ••• 
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Appendix 1 

SUMMARY ot COMMITTEHTTlNDINOSi , 
* ' PREVALENCE OF DISCRIMINATORY PRACTICES BY NURSING HOMES ' 

e National Summary of State Nuraing Home Ombudsman Keporta Cor* 
United States, Pipcal Year 1982 reported that diacriminatLon'agalnet 
Medicaid recipients or potential Medicaid recipients in admissions, 
room assignments, and/or diechargea, wo a iden tified aa a' major problem 
by 21 States, the fourth moat f raquenH9H he ' hU6ned tfAb ' MH aat 'tTTT^ 
named (States citing this problem werei flA, C6, M, PL,lK& # HI, KY, 
MD, MB, MIi MT,^NH, NJ, NY, OH, PA, BI, TN, VA, WAf WI); 

• ^The 1982 Summary results represent a substantial lncreaae since 

the r9Bl National Summary of State ombudsman Reports-, which indicated 
that. 16 States reported discriminatory practices as a major problem 
(ranking 14th out of 69 mped, ana named by the following Statos: OA, 
CT, DC, ft,, OA, HI, ME, Mr* MN, Ntf, NY, OH, PA, RI, VT, WA) . 

• A General Accounting Office report in October of 19Q3 auggeete 
that discrimination on the basis, of Handicap la a prevalent feature ot 
nursing home admlaaiona polities. GAO summarized U atudiea conducted 
since 1979, ell indicating that a substantial number of hospital 
patient — as many as 9 million patient days per year ~ x were 
medically certified aa needing nuraing home care but were V'backed-up" 
in hpepital beda because they were Medicaid eligible and had heavier 
than, average^ care needs, GAO concluded "(t)he coexjetence of empty 
nursing home beds and backup patients needing them suggests that some 
nursing homes, knowing that their beda will soon be filled* have an 
incentive to wait the short period of time it may take to admit a more 
economically dealreable patient", . 



• 66% of the facilitiea in Macomb aWfcf/ Michigan, and* 261 of 
v facilitiea in Oakland County Required private pay periods ranging in 

length from' 6 to 24 monUja in length. V > 

•'• 46% of facilitiea in one auburban community outside of tfoBtdtL 
required private payments for a fixed period* » ' w 

m a; Mew Jersey Task Force eetlmatea 00% of facilitiea require fixed 

* period*of private pay for \ip to 3 years', Hie Taak Force eatlmated 
. r spme 1800 currently Medicaid eligible patients in that State 1 s .nursing 

/• t homea are being paid for at private rates, usually by relatives. 

Thus, the families of nursing home residents were forced to pay some 
• . 9^6 million annually for aervices taxes would have covered. ' 

* ■ 

♦ Tin Maine Committee on Agintf fititand 6 <xt 22 facilitiea surveyed 
(27%) required private pay periods Wfora they would accept Medicaid 
.payments* • . T 



e /ysootding to analysis bysthe State Medicaid agency in Maryland, 
in July* 1902 44 of 179 (31%), of certified* facilities required private 
pay periods. In September, 1984, two years after the Attorney General 
/informed providers of the illegality of such contracts, 24 of 109 
homes (14%) still require auch, private pay periods. 



• Thej City of Berkeley, California, Investigated discriminatory 
practicea in, 1903 and fountfi , " 

* evidence of illegal evictions of poraona who converted to v 
^Medioaifl after running out of .money * 



(07) 



I ERJC 



68 



a* par stilt won 



/ 



>enetioit 



* that to gain entry to a faaility in that City, a* persoV would 
need to have $36,000 to $48,000 to spend before thay could 
expect the facility to a/lmit than for car* 

* of 5 cartiflad facilities, none would accept Medicaid payment 
for a nawly admitted patient 

♦.only 14% of nursing home reetdente in the City were paid for 
by Medicaid, compared to 661 in 'the, surrounding area and 701 in 
the State of California 

* due to a lack of .enforcement by State a.nd Federal officials, 
the City of Berkeley ^passed an ordinance to ban Medicaid 
discrimination wit|<inj the City limits. ' 

e The Committee hap learned dt more than 50 specific illegal 
admissions contracts which require in writing private pay oeriode, or 
other consideration as a condition of admission, **d/or eviction when 
a person converts to Medicaid. 

• Case histories of individual bertfitiolar lea who have experience^ 
discriminatory practices by nuraing*home providers in eeven Statee 
indicate bhjiee ./practices generally take the form of private pay 
duration ofsHAy contracts and occasionally involve eviction. 

9 

e The Kentucky ombudsman eetimates that 251+ of facilities in tlj 
fltflte require private pay duraion of stay contracts. A community 
hospital reported that, during a sample period in the third quarts 
1902, a sing-le proprietary nursing home refused or delayed admissidq 
for fl heavy care patients, and t additional Medicaid eligible j 
patients*, while 5 heavy care but private paying patients were promptly 
i admitted during the some time period* 

\ , 

• /V Georgia ombudsman estimate that 121 of Atlanta area facili 
require periods of private pay'in their written contracts, with marf^ 
more making such demande orally. hura?»areae of the State may have' 
greater problem, the ombudsman reported ttyit nur^fcucL homee in the 
State are with increasing frequency evicting patiSnWfWhp convert td„ 
Medicaid from some ot^her form of payment. # 

m A Pennsylvania nursing home ombudsman estimated th'at 801 of the 
nursing homes lathe Philadelphia area uSe private pay duration of 
stay contracts or discriminate in other ways, saying ttyt private pay , 
^agreements" are "hot just prevalfnt, but customary". 

• The Florida State OmbuSfeman's report to the Legislature for 1984 
citee newspapsr Accounts and complaints rela%ine> diecjimlnatorv 
practices by nursing homes, including private pay contracts. A 
patient advocate in St. Petersburg reported that providers have 
continued to demand private pay} requirements orally, rather than in 
writing, since the illegality qt the practice became known. v 

• The Washington State Ombudsman reported that many hospital x 
discharge planners are advising indigent patients and their families 
to pool their money,, so they are able to pay privately for at leaet a 
while, in order t6 make themeelves M more attractive" to nursing homes* 
One diecharge planner told the* Ombudsman M We literally have: tcv sell 
Medicaid patients to nursing-homes" « 
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Appendix t ■ : 
SUUVBY OF NURSING HOME PROFITS AjfjD MEDICAID CENSUS 



u Moan (Average) % Mod Inn % Return 

Ll^A.U^Ul" % Medicaid ConHUw tto turn on Eo^ iy on Equity 

, 39 o - 10 ViaMi , .ia% . 

11 i 20 / 111 . 48 

20^ 21 - 30 37 ^ |. • 03 

as ' 31 - 40 109 0 ■ 30 

31~ 41 - DO 63 . * 40 

43 $1 - 00 6R 27 | 

100 ^ .01-70 42 20 

103 71-80 ", 52 ' 28 

• — #.«G8>v— «, , v ■. 

183 81 - 00 70 22 



Total; 700 
NOTES: 



1, Houren: FY 83^84 data from California. Health Facilities • , 
CommlHsion. * 

2, Median vnluen minimize very high KOK figuren ronulting from 
loaning arrangement^ etc. r and therefore provide a more 
eownervat J.ve repfofttmtnUon o'f nuriHnK homo profitability, 

3, Sample ntudled include* reporting jjroprietnry (for profit) 
Skilled Nurntng Fact lit Ion with reliable data In Cujiifornfa 

* for the period indicated, *k 

4, Tho Medicaid irMmburnemeut rate for Skilled Nurning Facilities 
In. California for the year 1982 wan approximately $39 per 
patient day, It is estimated that 30 8 tat en paid higher 
raton per patient day for SNK care, with tho national average 
being about $42 ppd. ♦ * 
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Appendix 3 

ILMSGAl/AND QUKSTIONABLE CLAUSES FROM NURSING HOME ADMISSION AGREEMENTS 
^-•^ x Admiooion 'AH^oment Crom Cttli£ox:i>ia ^ 

* ADMISSION POLICY 

v. „ ' 

IT IS THE POLICY OF THI& FACILITY NOT TO 
« DISCRIMINATE' OR REFUSr ADMISSION TO 
ANY PERSON BECAUSE OF RttQE, COLOR, 
SEX, NATIONAL ORIGIN, OR CREED^ 



GOVERNMENTAL PROGRAMS 

OUR FACILITY ACCEPTS PATIENTS ELIGIBLE 
FOR BENEFITS UNDER THE FEDERAL MEDI- 
CARE PROGRAM. ^ 

HOWEVER, WE NqTlONGER ARE ACCEPTING 
PATIENTS UNDER THE STATE MEDI-CAL 
PROGRAM BECAUSE THE REIMBURSEMENT 
RATE IS INSUFFICIENT TO COVER OUR COST 
OF CARE. 

WE REGRET THAT IF A PATIENT TRANSFERS 
FROM PRIVATE STATUS TO THE MEDI-CAL 
PROG-RAM, THE PATIENT WOULD BE RE- 
QUIRED TO TRANSFER TO ANOTHER FACIL- 
ITY. , < 
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AdinthtSton Atfnwmont' from CuUfornlu 



ADDENDUM TO 



ADMISSION AGREEMENT I CON5ENT FOR TREATMENT * 

, '„ ' *; "^•UWlHHl.* lluil llw ludl.iv (Jaa. nu| .auk, oh<.uu,« U u or u.littMu.1, Cul pai.unti. aanaral 
ly PoM.,, rKogniN, .„„ oulafla with facility', policy lo p.ovirto .a.vlco. to Mod! Wpatl.nl. any „ ZvX 

' , " M, " 1 "" i""""* "» '«*" "«' '" C||I, V 'H-n fa. q, olMauan,, M«II.C.I Itonall.,, both (o. "ho 

Z SSH M PMtom -' U, " ,0f Un " l, " , " ,nl, * ,h " bUt "» hl « « h«.«UWW.«V, .hi. p Jl.lon. SL%S£m 

a , ' U ' "" m,,,iu "' F <" ,u ' u «• «i« •« «ll '"Hill <« lha p»ha,.l,h.. a U o.,t a, .opnlmatfc. 
nm.,1 la.*, a, ,* «,Ha„„,. ha^voo,. tho baalcrata on,. ,.,„ M„.l Cal ,„„ untHtho fl-Uyof „« 3 taltol, 
''' !•""««< « W C«| .iuiu. ... Il<,.ml,„ml .|an.«u«» la, ll., ...,..,.„, m,I|,„o,I l.y II,, (Jly 

H, ho ,., ,1, ly , „ u |,t u, mnc) ll... o.lmi.,,0,, nl MaulCI ,«i,an.. m.<l thai It. right lo ,l„ ,o i» <>, I v l h„ 
St J.H« ' y W '" nMuUM '/««"'""«• '-"woo., thu Mmilcnl .oia mlZ 

. L". 'I""" *! 1? CUm " wo "'" 0 ,,mg ' ,ol; fl lbl »<V. "abtlitv. .id, i/wa a8 , 00 to mTko 11,1. Iniunnallun 

OATRD. PATIENT'S SIGNATURE / tj ,\ . l.".^.^' 

OUAHANVOH'S SIUNA TUMfi ^ 
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Atlmi«Hion A»rmm.ynV,P*oni Mttrylund 
AQRf.HMEI<.T*OF ^OMISSION 



Ttilt Ad"ki«m A**4<tr+t\i t cnjiia on hkI *i ul (lilt . 



INyrtlnfJ IM Ct>n*#limafti Ctftttii 



tlayol 



- .19 .by^n\»*mOnf 



(Hama of CJaaTly Baipe^jfaa Patwni 



Id* "llajimittiU* Pjiiy'. and |VfOyk)u>g lw tlw tJlim anttspntmiont uMitf^vhlch 



(III* ' »\iUnl"» .lull l« §Jnu 
lha i Ktipi ut vyhkh !• hflaoy 



to tt« Hum-. In contention of (ha Aulual cortvtnanii (pntalriad hfNlftt^Olh&QVOiltnU^lylWiCOolliJtUllwt, 



.11 Hi IIHMlblK.tl 



M*fw*<KJ*»d, iM Bjrtraa hynlo a#r*« it tot/owi' 

taiakv* lu I* PtnvMlVd hy I'i H«*na, J IW l»M4tir»o*#«r> • * ' . . ,^ . ^iljijii„aiifc.ii?u 1 ,» ' 

111 1«i lutrdtH Hi «^oUm 74 rwnw niftNno. tara. w»tona» oaia ai may a* ratioliad lu« tht haallh, Wlaiy , lomlOM, >W WMlWnBttT lha ^PCillontj 
nit.il K-iylitft un.l «< iftiKMktmitn |ntlM'fc«M^ t^rrnlufJIHMr^t. Ixddiho, «*n» MNini mm IkmhI at iahuIM liy lahrvanl Btatf and Fadafal la#rl and 

•kat til a IkantaO phyiWan of lha Patknl't chblt* or ih».a*vkai ol anolhar optician If i par »©n|| phyiklan ha* hot baan 



> I?) to ulitaln iha m< 



¥ - ' »- -Ml* Pain nt to | hoiptla* o< ttlnk whan ihk It oifVipirtay iiw •liftvltou phy.lkiati. r* In lha fclwot anamaroynay, 

ffV H»« Ih t|m«tlW<» Putty, irw*i»f) i»>v Prnkln i^hik.IV • **** ul H>a d*tc«OHrd 10 lha 



Ml lit i»n»r>r» <w »i»'i»»»h ntlh*Patnnt to ihoiptla* o< t(l<4a whan ihk Its 

|<t) In hi in 1 *', -d iin ■<!«''».■ HI tt»« Itiiptindttlo l'u*ly, thnvtf) ll'v Pink In it-,.,,. ,^ , — . x - , . 

riint>faHlwiw^ uttivt «h'><1kmIv I mwiwl lfo\n«. il U* IMHmiWit Pwiy <wuittl W NWitU. 
filflhli; llm I.m.iUv »l"'i ihM luv« /«iy iHiHI Of Indi^l HimkkW mtwvtt l«« *»y u' trtciMwy mvi<»MKOvlt>»tl, 

U r«fM..i»fit ul l»>* Fl*iimn«<bl« Pi#iv ind Pilltnl, Th« nnponHbli IHMv ind in* P«mn| cffrii * . 
. illii. tut t^nl (Ml I" ™» twtwnt II la !>• #dmlll«il 10 lh* Kon^at • imimi* iw|t«n* \i 9. Pl"*°^l •*^ n *»"' >n °*". ,0 Pf tov */^^. n ?V 



r,m xvill \ Mud. m* ht^f im » «»« rnif KIX, l»« I' M*<tlcqK» P»«v«i« 'Lul 4iMU,C A t tM W »«f 1AM). lo i«y »0 tt»« !*»!>♦, In eoolid # 
iiatiuii liil H > li mit i luQr ninviiKiMiy 1'^- Hiinr at (til l(Mlh>n P»i*y*|)li A Um< •tlKHWtnvl ♦ ■ 



C ililiiiuiiit iMiiImI dciltu tht (ink rtit tdtt UitlnM^rU Dill » muU ili<(Mllc t«4«Titl« 



|/| I" lh» »V*nl 1li«t III 

i.i'Ui i Ii"'*i »il t»'.'i ''nil -it 

ll.lt* ItM iV'li'i >l" l»HlflM 

t|iiimil>ll I* my In |i 1 > M»i;l 
( II I'H'il •» 1)1 



lit. 1: 



9 |Jr>(M 

. 1 ■1)1111111 9<TMiirrit «IIo^Am« uirtwHfni jfi 
MiIh «|, (iilit<i4.l In llwt iHotulmit <M »Ml» I' 
liny tinili.i 1 il«i(»li'» (kilil litre* lltf li« I lie Cull 
'■1<Uy ti|«Mi iit*I|i| nl »ny mm! M *ri 



►fim •ntitor iht M*i)rMl« Proorfm. ir\f Homt ihtll N ■nUH«d to 

r iHtmtiKn Itoni liimi lo Hmt In wftwi tu» nll|nlt rtrcwWr*! \h* 

*t*->i*< I. \*<Um. »r*«hM| lu Hk- oMnxiMi'i Hwfttnmi »mj in» 

mil it«t«| Ui<vilt# 10 llio Piliinl tH (u lit* HmiontlW* Ppirly'on LrthaU 
cut rty. V A., fl«Hin*d nulttmcnt, And Civil ttttfe* Annulinil •nd/ 



, t'iii,ini \n tn» «n%f»nn^m»i y or dulnirting tuihotliy duth m »oc»«I 

10 low »»**r MtiiitKw .Hi»».»'in|U Dy ih« lup*»trp«ni of *oel«i lOtyitvi. H (o« iUki bl itf«h dliMl tKym#nl hot boin \h rftduta «i« tmourtt OPirjv 
V i.1..iiii. v iii«i i>#Vn«4itl nt>| •»*>*♦ W"<1 In Homf In rtw«<i<Qf Iht Piilyt (o« «>• Mm* «>c«i p^lod. 10 tt lo •mm* llullhi tolil arnoont of 
titfii<i itllin<i«vJtiv ll»' Hi 1*1 m In MH-'it nl II* WtlNtnlli^l |h" rii«|«t Iwihln ftn> MtMitn'i connect wr.Hi *n**» »&Y#»nimNal aijwit/^ 

MH'Mmv Mill. r 1 1. H«thK vv*ticl| MH'tr h in>|l>fnllwMVtM* , t 1 I..Kl Ik-i^'ih |ln- tit|»»ri t .umI ilw Pwtlinl r * ' 

(si 1 if |t.i, intMillfi it-iniv in **i»in» »niw»4t*r)l«(*« aia ifiwaiw lattvlit !ii«im mmmnly p#v tll|l»ta«nvnii III l«i|.y»»i«wt<«l«*»d- TT>aa<J 

•, «.«. 1 1 wiui ..I u.ju.tni.^.i ii.ail hoi ***** im Km caw n( a CatHMil t ttliil^d aovattil ur>ttt» fiSt MuMiri Pio^amof \h$ tUad»«M Piot/a^n. 

nil In an in»(t*t intotied In 11^ can and laivlfif l pfOvWfd 10 ina Ptlkn| lr\ thj KoM#. #«tapi *l cov^HJ i/ndai iha Madlaora Ptofiafn Qt 

Ilia Mat^iimjHtj ^"^^J^^^^^^^^^^^^^j ^ tMlK ^t, Hrt pod oumiiiaiHiiK 01 ul 1 1 t.,t. nit' 1 lit* »MirWi»» •» ullkiirtl It* lh»» ithytklan. 
. HillVi. il. 1 .J «m»ii»h ■. irnnr.. Uim».|in«li.«vM|i**»M, in «it»o il«J», (Kntuu-i, n^«K*l •nMl#«>ttn ^nl oiltv* in»iMt»l ik-xncw 
|»| 1'i.iitmai ittntt ami larvilti iuth u iHaftnont c«Ui, cloimno. p«rloftal laortOy. MtUtrt, and baauHattnti lon|ii<lat andtundrMi wrfikh 
tfttlitytata 



*m>\ i' 



in 114.I v pifiHifcil n| pail ul h«nliigcaia »-'"....- 
01 To ixy an i\<*tfr\ iq« lt>a <«if and tardea* «Mifch pfoVtddd 10 lim ptllfnt outtld* of in* Homa. »Ncaul*l <ovtfad yndarjha MadkHa 
P«tty(«ain 01 the Ma«fct»)iJ PiuflTi'" thaw cfMiij*! Irxtvida 9 - * - 

(i«M;tii.it kttllt u< hn.titi»l\«qllun oMN t«ll*nt Jf tt bMotn*in«<aitwy « 
.(u|( ttint^l uml Mmmiiukv (' tit anif onwiypney t»oahnan(« jMtrrMlail itr Iha- Patknl Vflillu «*tjy lnurt llw Ii0t"n», 

li I «ii»lNi»HKi ji«i li;.«n|««M(.iliftni>ilt*riiWt Wi rrw rf^m |r>y a*<- lo««r. il ^ ' 

■ (HI In pinvt'iV wtii ji#iiii.i*i «HKU ami tf'fkat at n*«dfd »t <latlni<i% tha PatiantWikh a«a noi lha iMponilWIMy Ol (ha Noma and to W »»• » ^ 

itKintiM-! mi an -aiuaMat n-tnaf. moliaiitfi and oihaf panonli proparty tali »n lha pottattion oi iNrPaiiam y»h|»a «i (ha Momi. Tha Hdfha, II lha 
Patiairt t tw||t.ii thail iu< MiakaaiHut, «t Pailanl lyndi, aid ydlfptotrida pailodic ac«iortiiny to ihf Pailarn 

('. AOtMiitnai CovtAaMt n« in» fattian Tha partial haraiolurthar aa/ao and.yndafVind a» (oliom 7 ^ * 

(l|l» iha a*4nt thai iba (anant it tlw.rnui qt hatn^ taruliad lo r#a«i« ptvnwnM throMtjh (ha »t»olkaWa ttai* fMfhuUI PH^tam, (ha »(om«, 
M.,> P..i..i.i null i|u t(i .|.'.(.»itilt Vh.i,- timll gt>t/ K\\ ctMiptratlon anil tUppty all iMtuit»Hl (ntwmallon (n tufh wala 10 4\ lo aid in lha tit uinpt datarrolnr 
linn ul l»r uliailtiiiiy tit Palitiu It W it d"t»rt(i(nad that IhfPatlanl doM ht»» qualify lor lha Sltla Madttald Proijram. lha Pailanl #>d ntj^pontlota 
hi-iy a».»il \* imhia t»« aU rittipai itvutrtd »>y ih* Paita^t •( ihoAn applkabi* prhniia fata up to tha data n' iuth datarmjnaiion, 

1 J Hi ma aitmn.nK. ol ih» I'aiiam it n«<W nn rh« urflftttandlng (ha. ill ot tywi bl iha cam *III ha paid by lha Madkara Pto»«in or toma Iprrn 
nl n,.!".. li i..,t,t.HHi! iu<i| nnri .'iH.liMtmii ti4 tHrynWfti it r«>li<(oU altar appHtlilion h^ Jft* it i<4(V tlitri it* liatpontitrlf) Patty and tha Pailtrtl lotnlW 
m it t^tvmiiv uwv-i (» irwi.-.lirnt< iK r tiiiitt* atjawdt an thar«ja4 intunad|n |h«t*«aol iha' Patkni #nd»^ all tatvicat lAftriarao 10 Pairani. Th«|a chatoat <ra 

lua.i 1 * 1 1 .-iimtHy tiiKjii iniiiiifaiitHi It tmh thaiga* na noi pattljtjbMn 00) davt horn ih» tn*o«f daia, tha Horha in contuhatloh vdth iha Pailanl* 

in iiiMtfV.idiN .'aiiy. Mi •ntniiu in t^toha if^minpayrt^hiitatufand il not «ato.vad, lha Vtoma WU uluf a thirty 1301 day notita> lo^afhova th* 
I'.iidd tin." in. iTunt. An,aei»wi»it than oa n>irtldarad pott tM »l(a# thirty 11QI dayi and a ona and ona hail patwni MHUI monthly rtfwlya tharja 
f. .11 1* aditaillltaiAallar. Hui any r«ilt»t;tlbft JaM intKHMf * , „ ^t UMn t! n ..«</ 

patient tS l?r%liy ytrSTtfio ^ • ■ . . / 
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AdmlnHlon Agreement from Michlgun 



Nbrr; 

lncly . 
. thai? 

if-. d* y„ v 

Sinlc; 
com in 



m^T OF RESIDENT EFFECTSi . The perineal of re.ldont : 

2* S?£!ST: «T.l *\ Btor « d U P <° » **Y« * "Mdcnt/patknt a^r'nUtr. 
oom or bed without charge, thereafter. * Storage Charge of up to $1.00 per 
11 bo charged um. I removed from the F ■ ttty. 

: BecauM^ hnede^te reimbura ment cumntly under the Medicaid Program, 
*m in ^J^TZT* e*preMed or ftnpllod. that a partem may 

«* [ IS k ■ * °T nlty li« ln * Homo ^« Medicaid. Such p.-ov|ftw 
* ort y quqta baatf, and at thelfU discretion of Senior CltUdna'Fund. ^ 



(for; * ?pi;cent 
By 



adpf: oum i| a h 



Ir^k* L BU ii d * nd 10 th> * b ° v « contract, and hereby agree to pay on fechMf 

1 tor' f£i2 W- t W**" ^rf" dUm ? W M>P"caWfor at toMt&ro. oar. 
i In reai0V ^ ' r * m th ? H *™' ^hUheyer fome. flrit. It | fl 

aiao j. ioruood that the ra|ee now agreed Up oil may change/ depending on the ' 

CUUw..^ Funo^ upon «even da y.i notice* , 
V '" * • . ' l. 

) ixinl * r ** r " th ^ ln hertln named applicant fifejftMeatftd to ramove 

' •a7noUce^* , 1 wll ! MMg| » rl V th « romtw * 1 lh « P*t~n accordance with 



"(Signed) a / 1 


. — ~ ! f > > i' * 1 ii> ii ^ i •■ ■ - i <y h i ii V ■ ,, , 

Addr<?qs y - * • 


. (Street) t 

J* • 








(City) » 


(State) . 


' ' 1 ■ \i 


(Zip) 


i neUti'>nehip, .tctP: tlent 




j Date 






•1 










f • . v 





AdmllUne* D.UO 
ForS.C.F. 



(For Offlte Use) 
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AdmlHHion 'AKroontont from MtohlRun 



The following contractual terms; apply to the reimbursement sources indicated as appllcabhtlji ihe 
Attached Dara SficcU % \ % . 

' Medicare, fr Uds reiiifhurvcinour soutcc is applicable, ihc PhUeul and Responsible Party warrant and 
rcftasym that at the lime or admission the Palieni is eligible to receive skilled nursing scrVicci in a 
fii</i/ik'.hoipe under Title XVIII or the Soclol Security Act ("Medicare"), and that ihcy understand 

\HMMc)) i;ljklbiliiy will continue only for a limited number ol* days. . ;* 

. While Oic PatlcnV remains eligible in receive Medicare benefits (skilled nursing services) In the 
' '■ Nursing Home, the Nursing Homo Wees in accept from the- Social Security Administration the 
I'Vnlibiirscmciii .allowed undei \i\k XVIII and any valid nidations nroumlualed thereunder, us fuU 
piymeiil Inr all covered services rendered under this coiurnvt. except for any applicable coinsurance 
ii'hft^lher Charges legally billable to the t'aiienl. which ihc Patient and Responsible Party agree to 
l'^> • tt^Uiig on ^kh d.nca? Medico c eligibility of t|ic Paiicnt luminalcs foi any ica-son, vis final!) 
dt'tcinuiU'if by ihi'Sovial NovuMiy Admmisii.iiitiii nr any .duly appointed ulili/alion review commit- 
lev. lliCPailcrti and Responsible Paily ngtce to.puy thv vlinrut-s lot-services then established by the 
Nursing Home as die tales applicable lor in services to patienis who ore solely responsible far pay- 
ment, cunnf.. said ^larpe^ wiIUku be paid b> any other reimbursement source, Any failure to pay 
sunt charges shull be a/'minpuymeul loi the pattern's slay" as that term is used In Section 21773 ol 
thy Public llc.rilh lode, ujid sht\H he n gtonud hn ifivnluntuiy discharge and transfer o! the Paiiem 
from ihc Nursing Home, even il the Patient js then eligible to receive Medicaid bcncfils, unjess the 
Nursing Home expressly agrees in writing an hat time to accept payment under Medicaid as hill 
pay ntcai. 



Medicaid. If this reimbursement source is applicable, the PuffCiu and Responsible Party wnrrant and 
repteseni thai al the lime of admission ihc Pattern is eligible to receive nursing home service benefits 
under the Mieliignn Plan Pur Medical Assistance ("Medicaid"). 

While the Patient icmami eligible loi Medicaid benefits (nursing home services) In the Nursing 
Home, the Nursing Home agrees lo acctjpi rrom the Slate of Michigan the reimbursement allowed - 
lot musing I mine seivkcs under Medicaid, as lull. payment for nil covered services Tendered Under 
this conduct, cstepi lorjniy applicable co-insurance and other efuiFgcV legally billable lo (he Palieni, 
\ t : which (he Palieni and Responsible Paily aguv to pay. Tor any iiciiod or admlssioiLdijjing which the 
** Patient is not in fact eligible for and receiving such benefits, as finally determined by life Department 

4 of Social Services, both the Palieni and the Responsible Party ayrce in pay the clauses Tor services 

then established t)y ihc Nursing Hmnc as the talcs applicable inr ils service's lo patients who arc 
solely responsible lor payment, even il said charges will nol be paid by any other reimbursement 
miner Anv failure lo pay said charges shall be ti "nonpayment for the pntlcni'4 stay" as that term i« 
used in Section 21771 of the Public Health ( ode. and shall be a (♦round hu involuntary discharge 
\ and Haiislcr ol the Patient from the Nursing Home, unless the Nursing Home expressly .agrees in 
writing al thnl lime to accept payment under Medicaid as full payment. Any deport 'received by (he 
Nursing Home upon ndthissinn oHhc Patient tnay be held and applied against any payments due 
from the Patient and Responsible Party! 

i ( N 
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AOMWrQN AC-MCM^T 

AdmlMHlun AKroqfljont from TonnoHfcvo 



* »<"»V'<> hH<i> hfWM bMh i<*b*M 



•"<f •■■•*'»■« »-<t fit. «M »v '■*»-«•,»* »wO 



u i^^W^NWh,^,,^^,,^^,,,^^^ (|lf|lt 

• '.^^'ftHinMftvt^ J»*..^ ll ',„, l ^ r v M (, lllMW , 1 , , 1MI ,„ ,„ (| , . .. ViUM> 

* " «» ' Wf»*|l»IMV*»W|IP HWIS.p.l^^w.M,^, ^.^j ,f,»*l T ,-o„.p*«» hyp*,',,*. 

' '.' 1 "' H irt*i».KM *| M,W r .-t«'^rJ rr*v« t-l f>-.H«.k||i , , t lr>, a , 

"t* *»' "'' % "' > ** m *.vr.i*M.»i# t»MffMI-«Mrl|MN m,i l*tlt«MI «lN^>l 



> •!, H ** Mi «w( p.**** *»• 

j *m * * - « «. i -if* » >* j a 1*- • 

.».«-«»iVK«NMn > »>i.iw«». AAiirftKirt 
■ i-'-'f wj'VWw* «'r ♦ * 

■I • 1-1 V-« -v| ••->!< -H •>'•'■■ »■ ' |«il*-H, 
•■ ->i|«il ■■|||H. («. „•.«««+< , - 



' IMI Pit MM pn KIIH*>M|.|t I FAflft rVOMIII TO 

. 14 lti#fl M WMfH #l i^mih +>4 to cwitiw.jf ,i w«,tM* i i'»U|» >, i.. *vr>« I-*, . 

• 1. f • <*t»l •» It^f^fKw , llv »^»»^ »l M'**) W .(fMri !-*« t M ^«f| 

-I .,I|S# VM MVM *t It* ««rWM I VW *i IffMt •*•>* »• 

•.. ) -0. Hit***** **>+1tm*»1 •l|.»fVI|. 1 m.,.„ J , t ^ |#4(-flg p^ ,„ , # 

'. l^<|. .».. r*** >r~» *, ***** MrtfM , t^. 4 „ yt, fl . „« 4 , ' 

1. -it* r. 1 1^ «*^M>»#m^i^*m4H»MVwf^t««<fM»i«>^iwnih«J«»w'l« # «.- # . 1 fr«, 

.M,i. 4 .,,^^M^i«^*^iM^«i(vM^WW»'tM ll . ( M, l »,,« •'.•lMi*-.#m»h>wt lr . r ,|t t1 ..,.. H(t . ,.M W ,,» w .^L,r, 1 «-, I 

,v^^7;;7ii:r;^ ,,,H -^^^^ —..^^—^ 



flHAHCUt A0NIMIN1 

i,rr.i ^2-b«d ICF... . <«* t 40. OF ^ diV .1 *trr- 1, ,t«r^n 

#-». M ««».|»t*i»i ^rH-«<l»^ #!•»**» •wy^^p I** KKtoJiMfi piAtMti.**! »n« »«■ tvr«"fr<t«> M ' ^ 

f „,, ,«.♦ <v, »^ A., 44 4«t* IMH4W k 

i* lyirw'ir 4.jt»)t ig 1 iD^j (mi km) |t#\TMf if<d m *99V**td upw An»iiio« 

. , ..wi %*, (M «tt H« ^ JO «4r( ****** **th«*t t* ,i,MhH M 



.♦<. M I*- 1,1. .#«<Ur«4f ^ r »^,. >A ¥S ^ »• 1^ |>oi**l H 

" ' v ' ,ht l> »N br M>,itl, i* ik. p*M<»i m ^,„ T ▼ 

■I ^, 0lfM „ ^ b( ^ p t „.<. 9 * fW «... «.4 b« ,^^4 »rt rM i^t,f»» 

OtMAHON Of AOllfUINt 

H^lfTK>H» 



I- 
I- 



•fal tdwing . tnJmtwtioni-^^*— - — ; ^ ' - — — > — : 



INIIU A0t||UfNf. 

..6ii5..,_.)S , 

UAtl 



1" fSMl.tl <»*.J rt M« M«f U >i»|l|f(|| '|.|'|J \f .MtMfl 



6AU IIMlHjIilMif Wj fAMtNr 0 

IW iw w 11 1*« •Miff*. 

lit...*) .fttlt|*»A, HI |K« f#t,»n|^[f fill/ |>| »». •«,«!«.« ftl l|»lr 



» ■ *. ' 
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IHOfiitt of pau^wno j . 

ArimlHHion! Atcraamont tram Now Jornny . 

1. To furnish rooiif, board, laundered llnon.taid bedding, nuruim; caro, 
ami anion personal aervicaa aoj may be requlrad for the health, safety, and 
well-beintf of the patient. 

to obtain the uervicou .of the physician of the patient's choice when-* 
over neoe«Bary or to secure tjie aorvicea of another licensed phyaioian if 
one ban not been ionignated oi\io hot avallable> no Well as ouch medica- 
tions an the 'phyaioian may order.' !»■-'■ 
3, If ordered by the physician, to arranco for the transfer of tho^ patfient 
to a hospital of U)f patient's choice, and too immediately notify tho re- 
sponsible party of such, transfer, ' \ . • • 

Alj^BEMENT OP PAHIElA? OR n^SPONSlDLE PARTY 

1. To provide personal item* , olo'thinu, and suoh personal effocto as 

tinnlcd or r*'«*|iflred bjf the patient. 
•2, To be responsible for transportation and hpspital clmretfs if 

i hospital I /.at i oh becomes necessary. 
j. I To notify the tyursing Home one week in afevanuo of the patient's 

^contemplated discharge .not due 4>o au^. emerceiicy . , , 
l|, '.To provide for the discharge of the paTtent, within a reasonable time, ' 
v \t r the Nurnlnr, Home finds tbfct the patient iYi or be conies "noisy", 
Viiioontrn I table idphiodly unbooperative , or KU^turblng to tiie oomfort 
6V the uther patients. \ • " ' 

FINANCIAL AO RE EM 15 NT 

Thr put lent or rertpnnn ib Le party agrees to pay weekly and the Nursing Homo 
will accept this arrangement in full consideration for care and poi*Vl.ccQ 
rendered aa follows: 

1. Room, board, laundered linen and bedding, 

nursing care, and fForsonal oervio.es. • ■ 

( . ) utxwmm^xy^ctm^m ^ t ........ . 

( ) H,* Inconu In'enoe £ « fc... ....... 

( ) II; Feeders I . ' $- • • • 

» Un) The Nural ng Home will accept Medicaid as pmt only | , 
I after the patient has paid privately for one yonrV ,* 

( ) 5. The services for any bill rendered by the phyuiulut) will be 
ohatfgfttl to the|)patien^. * 

( ) ti. The services of the physician wHl be billed directly 0i> the 
patient er resp&nsib'le party. 

( ) V. Medication" ao ordered by the physician win bv ohaiy.dd to llu 
. ^ pat lent , 

( ) B, Medication^ as ordered by the phyaio»lan^ill be billed by the 
pharmacist directly to the patient, or rc aponn lnU\; piiPly . 
♦ t / * . 1 

• 9, There will be a minimum charge of one work. 

J 10 1 $^vt day eT admAnnloqr, or the day of dlueharr.e will' be rharited 
• . for n full day regardless or the hour, of admlaitlun oi* dlachnl'cv* 

' 'Date ■ ■•■■^^ A . '.'M ciint ig'O ,-' , '. 

, '•.*'• pi* | >\\ \ i»n»,'h I ti, ... ' V 




. AilmiN8loii AKropinont-- from Now doraoy 

(u) ■ Horjoy gives, grunts, convoys, transfers und assigns to cmo ' 
itoi,u, und flu successors,. U T.IUST, .ftLtTIKUttt for tlw osos and purposut 
.wroliiufcur express^, tliu real and I personal property hereunder Hsfcod/all of 
seen property to oe under tiio .Ui.iauai.wia and control uf Mm lloiu as Trustoo for \* 
the tioslilent, bet sucMrostuu^lp to bu auiohwt1co.ny turi.jflna.Wd at any tto titac 
fine .<us1dunt oUlior ceases w 03 a .iusldunt or oeco,.ies a ro|p1ont of any fori,i of 
puollc assistance froatho Federal Juvariwoiit and/or tiu.btata Of ,tar o^so/or any 
political suOdivlslunytlwroof : " . • 

' . | 

if) Agrees tnat t;u Huttw i.uy soticlt or retire contrlbodons or ' 
payouts to uo Made by relatives of the ,tus1uu„t, orttfner persons or- agencies 
Interested In tlw ,<es1.dont, on the iioslUont's bohalf, provided, However,' that all 
seen cuntrluutlons shall beco,.w a p 3 rc of and crudity to jfe trustoosnlp account 
or accounts a^ova referred to, and shall bu used oy tlw llui.o as parents on 
account of, ratnor tUi In addition to, the oblivious referred to in subsection 
(a) above; 

(g) If no trustoosnlp accoont or accounts aru established, or If, 
navlnu boon established, they shuuld bacon* axhaostod tnruugh purludlc rodoctluns 
uf thu obllrjatlun referred to In subsection (a) aoovu, and through other with- 
drawal* by the .(eslilont, and the .<os1eant at any Umi ouconwi fluoric lol 1y unable 
.to uake tiia payouts ruqulrod under subsection* (<r) or to 'procure the hUMify-of , 
soch pay„Kincs oy o^urs on his balulf, chan and In such event tlw uesldont agrees 
u) u PH 1^ fur any foai uf public assistance to which.de uay at Soch tlwo *a on* 
MHtid u.uior tiiu lays of tlw Padoral Jovariiuaiit and/or tlw State of .Jaw Jersey, 
and nonm^.if groutod euri. public Stance, tu pay therefrom to tlw lloua tlw 




so 
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Adml^Hlon Aurnniiiont ' N«w York Stnto 
(Tim (UiinKhrlf r Ooi-porutton) 



" "■■'•''JH'- 

... ~{i 



ADMISSION AGREEMCNT , 
farlvete Patient * HMreirjg Home) 




* ■ 

• * a; ^ Corjuiretloh <h«rolimftor 0*11*4 fnoiUty), 

-:'?V^j»l /^^It'^W^^^^^^K " Wi'^^JJWV^^ widowing tormo And nrrontjoitimtti concern Lnfl room. 




the raollity* In ©oaeidoretion, 
buiito chorgo for tho baalo 
at the ourront dolly baslu ro 
that ehAll,cO«ply with 

thly baeie. Mile will be 

yS^iM^^'^h^f t^'^flMttr.it^^liAU bo payablo on or bo Curft tho 5th of tho following loonl ' 



- to the than current bneicf cuarflu «or 3 full Ooy # if 

: * r AfVarVn A.M. •Patient or flpanaor baa depoelted with 

^^V&TrT^^ collection) Aa oecurjLty to bo held end dlepooed 

t V : ^V^iiV^^^*' 1 "* *- ^ n wr^^^V^ °f ttye ■^••■ wnt - Patient and Sp o nsor acknowledge anfl agree that 
t ; '".;J ~' '"."i^-i*.?* ^I^Ai'itttXf^CCuiwrAtion ie not obligated .to oouopL flotUoaluT peyewnta iii llou of tho prlyata 
ft lffil f B^ KarauwAay mfiff ^^fltlfr <^ Jfri f^ fcifr ■hail 




ronthi eftfl (bj the Patitnt And 
So rounder from the pat la 



M«dl on Id paymntA" and ahaX 
their part to ba per formed 

•^/.^^ Corporation *lll Oredlt Aflalnat the ouma duo Hia dengarlff 

■^If T \" :- f '* w^Ml-t^ 4 *^*^ a^lf*^-- wt^v^^^f^^*^*/** > ^f^"^^^?#'**^ t - nnd PP°»"»* ftn y rolwlniruraonta actually rebel Vud frora . . 
• ; furnlahedby The Glonuarlff Corporation Ui Uia Patient, 

'T/'.'Vl' : A^JMN^Wi-c^^ to Tha Glengariff corporation in reipoot of tho 

■!\ 'V v ; ; i.fhi flfoj^fp$W^^ obligated hereunder to accept in lion of Private 

■""^ efleh itedicald paymonte aliould, at any Utaa ,or from time t 

"«".■ atop foy;a^ J ySi*a^6^>Wtav#rv.tha Patient and Bpontoc agree -to pay the Glongerlft Corpornt 
rhfl&qfn )Udii^tr|W frn^'^h^JIfilo of aiibh .atoppngp Until Much tie* as Medicaid pay* an to In 
•jtr**iW*t*WHljBt *^^ja?ed, ' 1 ' ' 



mm 
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AdmlHBion Agreement from Pennsylvania 



m 80C, 8DC,| 

Dear " Mrs 

HopUnii House, inc. agrees to accept tho above mwad patient 
uncW the O^onwealt^ of fte^Xvania Medicaid Vxagrm 
afta r 30 ^ ntha as a private pay pati«flt<ran the Onto 
of aftniesioh aril the private funds of the pati«mt have been 
exhausted. 

***** ^ C ertified hv the Oam^^ rf 1^,1^ 
according to the regulations of the Oamonwealth of Pwweylynnia 
Medicaid Program at that tiros * 



^ l tyNVE HEAD TKlfi WSTO$ AMD tHDCKfiOTtt) TOS OONItUTS, 



0, 
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See Appendixes 1 thru 5 , 

SUPPLEMENTAL STATEMENT OF TOBY S. EDELM AN, 'STAFF 
ATTORNEY, NATIONAL SENIOR CITIZENS LAW CENTER; 
WASHINGTON, DC \ m '/ * r 

I. Introduction J 

.'• Thank you for th.o opportunity to supplement my oral testimonvyqefofe the com- 
mittee on October I, 1984 with more technical written testimony. 

The hearing provided vivid evidence of the fact that nursing home discrimination 
against Medicaid recipients is a pervasive problem. There can be no question that 
nursing homes discriminate against Medicaid recipients and that recipients and 
their families suffer significantly as a result. ' 

The points I wjflh to make in this written testimony are as follows: 

(1) Facilities discriminate in a variety of ways. Whether facilities itaposenrn 
vnte-pay requirements on applicants for admission or whether they manipulate 
their provider agreements with State Medicaid agencies, their purposes are con- 
trolling the number of Medicaid recipients and increasing the/number of more 
profitable privnte-pay residents. ' 

(2) Discrimination occurs because of high occupancy rates Jn facilities, limited 
• numbers of available beds, and the fact that Medicaid rates -aro kjwer than pri- 
vate-pay rates. . ' , , . 

CI) Documentation of widespread discriminatio n is increasing at both Me Fed* 
era! amTBtfite levels.TFireBsentidlly an acknowledged fact that nuking, humus 
discriminate. 

(^States Wave begun addressing discrimination through State remedies at 
the legislative* and administrative levels. States are beginning to act in this area 
. because of the absence oY a clear and cohesive Federal policy outlawing discrim- 
ination., 'it. 

<5) There is a rteed for a stronger Federal £ommKment to prohibiting discrimn 
\notftm against Medicaid recipients. The Federal Government needs to ertforce 

* . 'its current interpretations thai prohibit discrimination. In addition, Federal law 

Weeds to state clearly what MMcaid participation means. An affirmative state- 
ment must describe vtkaL responsibilities Medicaid providers undertake vyfien 
they volunttfHIy choosT To participate in the Medicaid program. The Federal 
" jind State governments must then.Be authorized both to monitor facilities com- 
, pliaiice with the requirements that are enacted and to enforce compliance with 
those requirements^ ' . 

H. Nursinci Homk Discriminate Against Medicaid Rkoipiknts in a Vauikty of 
Ways That PnaiimT Thrm To RBBTlurr the Numbkr ok Medicaid Rksidknts and 
'IY) In(*rkask TifK Numbkk o^ PiUva>tr*Pa.y. Residents ■ ■ ' * 

The Medicaid program is structured so thtjt with a few exceptions, 1 providers can 
choose whetheVV not to. participate. Nursing homes may participate in Medicaid 
for a short time,\then withdraw froifl participation entirely. 8 * • 

In^addition, facilities that participate do so on their own torms. Generally, the 
fact of participation mea*is only that facilities will be reimbursed, On a per Capita 
per dlVm basis, for the care ond services they provide to however . many Medicaid 
recipients tfiey choose to serve. Nothing in the Federal Medicaid law obligates nurs- 
ing homes to provide care for specific recipients. Facilities determine their own level 
of participation, use Medicaid for their own purposes, and make unilateral (andjusu- 

1 Public ohd rtfimrofft facilities that roceivwl funds and loans for construction and/or modorrv 
tuition pnder the Hill-Burton program. 42 U.8.C (201. are required to partlcjpatfrin the MptliC' 
■ nid oroKrftin 42 t\F R, fi 124.603 (cMKilKtWai, ■ 

t&re Stltt v. Manor Care, Inc., No. C7*MHK) (N,D. Ohio, Oct. 24* ^078), (1H7!M Medicare and 
Medicaid Oqld» (OCHl I80.4IID. * . , 

* v v * (80) ' 



'ttdmBon nl,enKOd) d " ciSionH wh «> her . t0 nd ™& °r refuse Medicaid recipient* nocking 

whidhSttr X'- 1 M ***ti.i*y*n<* In admission takes mony forma, all of 
WiTSST?^ 'nc« W M [ncilitoH* pr.Vnte-p«y census. Some facility practices 
•S. ^ fin- V,,luUMn 1 8h P wit h res.aentH. Some facilities claim to have no beds 
when an tnqdirv is made lor a Medicaid recipient and place people's names oh ficti- 
■ dous waiting lists. Other facilities nsk for Solunt./ contributions to « building 
' ™ i£Sr, 5 Wl " ^'"'t » rt*cipi«ntr-$till-MOw»rH place clauses in thejr admission 
"wring that residents agree to bay for care out of .private funds for » 

Tr Y* ^ n °-. t " nP : * i%i " %rM y from several months to several* years, 

before ; Medicaid payment* will be "accepted!-'. ah their behalf 

tii^im? *T K m '"IT diH S r Nnntor y factices. by manipulating their con- 
trail* wit i State Medicaid agencies, which. limit the number ofT)ods that are eVen 
Uieo.e .tally available for Medicaid recipient*. They may sign provider agreements 
rV^ ntt ' , ' K r t ' y thnt l,,n,f the < lu, » nbur 0| ' Medicaid certified bedn.thay have 
T? Mt K? ^ ,!d 1 , pr ?V d, ' r "KWementH) so thiit'ii l()()-bed facility, fur example, may have 
only 10 MedU-aid certillefl beds, or they may Certify for Medicaid participaTSi onjj 
one floor or wing (distinct part certification), rather than the entire facility. The ef- 
fect* of those practices are that residents are admitted lis privnte-puy (won if thev 
are el.gihlo or Medicaid) and.that facilities use Medicaid only for their own private^ 
pav residents who.oxhnust their personal financial rosouifces and convert to Medic- 
aid. Koroly do Medicaid recipients get ndmitted from the.communty when these 
practices arc m place. * % 

; homT t iii i |?UHlrv Ch wide8preud u,,d P° ,,vu " iv « throughout the nursing 

III! NuasiNd Homkh DoM'uimin atk AcAiNst Mkdi<!Ai|i Hkcwiknth Bkoausk Pkivatk- 

. • IAYRB8IDKN1-S AllK.M0UK.l , H0PrrAIII.KTnAirM«l)lc:AII)BK8ID«Nta v 

Thon.irsin i ! Jimne industry c l a i r .at thnt preference for privaie-pay ro o idont* occu rs 
iiy because Medicaid rrtes are too low td cover facilities' costs. This is 



onl.y uetauso ivteuicuat rrtes are too low Waiver facilities' costs. This is simply not 

Wo cannot accept at full value futilities' claims that Medicaid reimbursement is 
too low Medicaid reimbursement is admittedly lower than privately rates » but tt 
is not necessarily inadequate. It is recognized that many fncilities arc able to pro- 
vide excellent tare with Mucoid reimbursement. 

Moreover, if low reigiburseinei.t were the cause of discrimination, we would not 
expect to see discrimination in States with high reimbursement rates Yet, New 
York, with rormbursomeiit rates among the highest in the country, has a document, 
ed problem ol discrimination. • . . 

No matter how high the Medicaid rate, facilities will discriminate against Medic- 
aid recipients il the private-pay rate is higher. Since few States regulate private-pay 
rates n anyway facilities can virtually always raise their private-pay rntM when- 
ever they rijnaw As a result, increasing Medicaid rates will not necessarily improve 
am-** lor MM d recipients to any considerable extent. Florida learned this lesson 
recently. Ihe State legislature increased the Medicaid roimbursenteiit rale, with In- 
(liislry assurnn#w that accqafl ptpbloms would decreuse as a result. The Florida 
uaig ertn Cure Ombudsman Couiicil, however, reports fhut discrimination has not 
Sdv^vato ralra^ CnrC i8 . Hti " » rUmrn y «vu*l«bIo only for those who can 

So long tis there is Home difference between Medicaid and- private-pay Kates nnd so 
Umg as occupancy rates are high and thera is a shortage of beds, there will be din- 
crimination against Medicaid recipients. This problem can onjy intensify/As Medi- 
cares prospective rtdin li.irsement system (DHG%) for acute case hospitals is i.nple 
merited and more r Medicare and privnte-puy .patients begin looking for long-term 
care beds, access for Medicaid recipients will decrease, la addition, the increasing 
dominance in the long-term care field of multi-State proprietary chains that openly 

X'lii^'^T'r" ,h '' r IJrivu^pay w,buh will adversely affect Medicaid recipient/' 
ability to find needed beds. 



"Ill part, thin ixturs boypuie Federal Medicaid. law prohibit, the Medltnld jirWnin from 
pnviiiK more thiii) the flHvate-pny rate ViV.YM. § 447.!t2ft (lUHHl 1 ' 
Stale of Florida, mutual report of thtf I^ng-Tdrm (Jure Ombudsman Council, at lf> i linen. 



IV, DtJfjuMKNTA'flON' OK WlOKHIMtKAD UlHCMMINATtON Ih iNUUBABlNU AT BOTH TUB 

I 1 - Fkokhai* and State Lkvklh 4 

While the exisVeDce of pervaaivo diHcriminution in becoming u tfonerully rucotf- 
ni/ed fuel, documentation ofa>.hu problum Ih ulao steadily incroamng. 

The 1 moHt rownt Genoral Accounting Office report on nurning hoiueH, "Medicuid 
and Nuihinfl Home (tore; Coat Incrennes ond the Need for Services Are Creating 
ProbUmiH tor the Staten and the Klderly/' r *. devoted one of ita live chapters to the 
problenr of dmcrhnination. A 1080 Inapoctor CJeneial'H report on hoHpitnl buckup 
found that people remaining uniiccoftHa/ily hospitalized and awaiting nursing home 
placement are generally poorer, older an^Hjcker than pat ion U who oamly find long- 
term care bodH. ft ^ ■** ■ # ' 

States report similar finding» of diHcrimination, In a July fOHJJ report, the New 
Jersey Nurmhg Home Tank Force Htated, "The use of privnte pay contractu within 
tru» nursing hoijic induntryfiH wideHpr^ad and has become Htandard practice*," 7 It 
reported that only 15 of the StaU'a 221 r\ur«ing homen participating in Medicaid fail 
to reijuire Much contractu and continued; 

"Bawd on a wurvey conducted by the^ Stated nurmng home iiiduHtry^it i» eHtimttt* 
v<l that roughly 10 permit of the private -pay pntientn in nursing borncm participate 
ing in Medicaid are eligible for Medicaid coverage In other wordn, about 1,800 of 
the 11,400 private pay patient* could have their care paid f6r by, Medicaid if it were 
not for the terms of their contract*. (KmphnHiH in original. t H * 

The Florida Health Care Awocintion estimates that* one-third of the private pay 
resident* are eligible lor Medicaid but pay privately.' 1 The Maryland Nursing Home 
Association in litigation, asftcrtcd. "For many years, ft has been a common practice 
in the long term rare industry for most, if not all, Medicaid facilities to include dm 
ration of slay hgreements in tjieir admission contract* with ptyientil who are admit 
led to the facilities as private pay paticntrt," 10 (The other common method cited by 
plaintiffs as enabling facilities to achieve '.'the proper patient Jtoix" 1 1 is distinct part 
certification.) , , 

Ohio has calle d dmer i minotkm aga i n st poor elderly and disabled people -mwp — 
ant " !J (Section F of the final report of the Ohio Nursing home Commission, enti- 
tled "The Problem of Discrimination," is attached as appendix A.) California identi- 
fied the serious problem of discrimination in I OHO 1:1 and ngain in lf)Ho. ,<r (The hoc- 
tiuti of the MW5I report, "The Bureaucracy of ('are; Continuing Policy Itwucft for 
Nursing Home Services and Regulation," thut describes discrimination is attached 
as appendix H.)The Florida Long-Term (tore Ombudsmnn Council called discrimina- 
tion a legislative priority Tor HW4. ,fl (The section of thp lOHli annual report of the 
Ixmg Terijp (tore Ombudsmnan Council describing the problem is attached ha appen- 
dix C'.i In fiscal year 1982, -the State nursing home ombudsmen identified discrimi 
nation against iMedicaid recipients as the fourth most significant problem, cited by 
20 States img tlio District of ( tolumbin, 10 



MIAO/II'K 841 (Out £1, UIHH). . 

*IIHS, Office of the Innpecjor Uenernl, Restricted Patient Admittance to Nursing Home**: An. 
Asiuwmieni of Hospital Muckup. Hecreturinl Itflport. lit 1 (Auuust 1SIS0K 

I Report of the Nursing Home Task Forue of the Statu of Now Jcisey 74 (July 21, HMl). 

II Id., lit 7 A, 

'•Mfiilf of Florida liOiiR-Terin Care Ombudsman Council, ''Comment* on CS/SB Md." at 3. 

'"//ea/r/i Fut ilitm Anmwiaiion trf Mahylatul v. tehwriktr. Civil Action File No. R82-2UI7.- 
(l).Md.. Hied Oct 4, l!IH2>, Memorandum hi Support of PlnirttilTB Motion Tor Summary Judg ' 
inent unci in Opposition to the Motion for bWrnary Judgmont by Defendants Buck and Ureem 
lit K iniml Dec. lfi, IttMiM-.v ». \ 
: t 1 1 Id., fit 0. ' \ 

19 The Ohio Naming Home Commission, "ASProgramJn Crisis; Blueprint for Action" (flnol 
report H November I!r79i, jil 104. 

( 'ill i ftirn in Hlnte Uginloture, Awmbly Office of Research, "Fucililnting Access to Skilled 
Nursing Facilities for Incllgent t'ntibittii" (Februnry 10H0>. ( 

"Commission on Calftbrniu Htnte (lovenunent Orgn nidation nndlficouarny. "The Bureaucracy 
of Cure: Continuing Policy tame* for Nursing Home Servicer* and Uegulntlon^' (Augunt tilHJh 
. ,R Bw note 4, nuprii, at 11 % \ 

,(, 1IH8. Adminlitrntion on Amni, "National flummnry of.afrile Ombudsman RnpurU for U.H/ 
F j ot «», M (AoA^IM H4.-Hmj^c III, \mi r T . 



\v. Statics Havk IflcuuN Outlawing Dmckimination Tnmkjuh Lbowlativic a«» 

Administuativk MrTIIOIW 
In the absence of clear and direct Federal prohibitions hgoinBt discrimination 

Most States that have addressed the issue of discrimination havo Dlaced ohliim- ■ 
tions on fachtioB that voluntarily choose to participate In ho MSlSr^i™ 

SS "ZS ?™ fhTff H Mt ' d r ,d ^'^-I^ng-torm Care Provider Ftosponsbih 
' • r <*l u 'res that Medicoid-participating fac t es admit eligible Medicaid recini * 

ties may not main ain separate waiting lists for private-pay and Medicaid redo - * 
nta but must admit all applicant* on a r.rBt-come ftrst-Borved Kb ^^he antidSi - 
» nation provi«,on was upnold by a State court, '« and has been enroreed by the 
Mate attorney general in several lawsuits. 10 ^ubiwu ujr we 

Minnesota law require* nursing homes participating in Medicaid to airree as a 

rTn m n [ u\°J r^" 111 "'"- ',V ot t0 chur B° thei1 ' P?iv«te-pay esidentoThighe! 
rate than the Medicaid rate."" If Nursing homes have no finnncinl incentive to 
prefer pnvate-pay residents over Medicaid* residents, they ca ^a bo expeStec not to 
discriminate against Medicaid recipients in either admission o ■ eonSSm situa" 
tloiw The rate equalization law has been upheld," conversion situa- 

Oliio law places obligations on participating facilities not to'discrimnato auLinBt 
Medicaid recipients through provider agreement requirements™ Provider at ee- • 
me lts mu* include dauses prohibiting facilities from refusing to admit MedB 

s?i^!s&' qre * w privnte cuubw ° r uction to * n ?°™ ^sjsssi . 

A Connecticut law called "An Act Prohibiting Discrimination Against IndioL 
Persons Who Apply for Admission To Nursing Homos, " requires admission o , 0 

Hons 2;: e ir l . bui,i '' F r ,inti r m !» t ™»»*™™<y nlS « IS "mA 

Ions under the law and of residents' .remedies (including the name, add re* i and 

SJS^ibJ^/ r<?KiHnUl . ombud . 8m S n >" must maintain aauyXjof 

requests tor admission, vacancies, and odmiss ons.™ The regional ombudsman mav 
investigate complaint, and the State Department of InSro WSSSThTX ' 
A ^'IhI nm the dn " y r re ' mbu ™™"t -"ate of facilities tSVioZ The law. 

toil; ^Zt^i^^SEX « ivo n,,,,,icantfl d « ted rWG * te - d >- ; 

New Jersey, ,„ C01ltrnBt t0 the States discussed above, imposeB obligations oj 
nursing homes to" provide nursing home core to Medicaid recipients Stole health 
department regulations, entitled *Beds for Indigents," nuthorWhe ^ ' 
require ong-tern. care fncilties to provide care tVr indigent people (dd?L !s Med 
ca.d recipients or Medicaid-eligible individuals) in orde? to rKve Sto e I Jesses % 
W facilities may not do business at all without a Stato license, the regSKons 
efftr ively require nursing homes in the State to -providi, care to some Med 3 
• recipiento in order to conduct their biuine*. The New Jersey Supreme S . 
nrmmg a decision by the Appellate Division or the Supreior Court upheldX regu- 
Intions and hold that nursing homes arc Vqunsi-publi/ facilities "° B ' 



: » Massachusetts Public Assistance Mnnual, Cli VII. A, part ,1. filbnection I B I 

■ <m&?i$M W\m) n ViU * w,c<w ' e * ***** wxnn w,m 

Ohio Rev CodeAnri.IMll.ar. 
• "ld.nl S6lll.:i'J 

I* Conn (ton Htat. g MpiHa. • ' . 

"Id .al ( I!) fiMnlbx2i • v 

*"ld . nl ( IIK(|4u(bK4). N» " ' • 

"Ul .nl 8 ID-OWnlO, 

** Id . nl I lllfl-r,:|.1. 

NJ. Adm. Code HMO I4.M • , 

den, tol' ami'"" ¥ ° m — ' lUm **** 410 A ' 2d lDUOI^nrt. 

erJc .•. , ; * 



Recent State offortH to Outlaw diHCrinunntion hove focused on particular formH of - 
dtocriminntion. particularly privatepny duration of May contract**. Virginia, 1 ' ' 
Maryland,"* Washington, 11 * and flow York {l4 have all Hpeclfically outlawed private- , 
pay contitoctM (copies of thior ruUntfn arcs attached an appendices I) through U, re- 
HiMTiivnlyVatuI similar express prohibitions are undfrr consideration in Michigan 
and New Arwy. The Htutcm have typlcaUy reached this decision throuKh interpreta- 
tion of the Medicare -Medica id Anti-Fraud and Aduhu Amendment* of 11)77. 4tf 
U.S.C*. 9 i:i!Hih(d) maken it a felony under Federal law for n Idng-term care facility to 
charge n Medicaid recipient any amount in addition to the sum paid by the State or 
to charge, solicit, accept or receive "any gill, money, donation or other consider- 
ation" uh a condition of admitting a medicaid recipient. Since fucihtiOH receive 
•'other consideration" (the higher pn\Ate ; pflfy rate) by requiring prospective rcsi- 
dent s who are Medlcnideligible to pay private rates for specified periodB U 'time, 
States conclude tint the practice of requiring nriviita-puy contractu ih unlawful. 
Recent analysis ofkrlvnto-pay conCraclH also finda that Much contract requirement* 
violate State cotwinicr protection law and common law contract principles because 
such clauses illegal^ seek to prevent people from exorcising their right to apply for 
Medicaid. a * - 

VI. TllH I'KDKRAI, CiOVKKNMKNT NkKOH To MAKK A StkoNUKK AND MUHK CIoIIKUKNT 
CoMMU'MKNT TO OUTLAWING PlHWlMINATlON AdAINBT MKDICAII) RMlPlKNYH 

A, THK PKDKKAL UOVKKNMKNT NKUHH TO KNKOKCK ITS IN TKItl'KKTATIONB OK CUHRKNT 
LAW THAT PHOMIHIT DIHCIUMIN ATION 

Many of the discriminatory practices described above are already viewed by the 
Health Care Financing Administration m illegal. Yet HCKA does virtually nothing 
to oiisilro that States lollow itH interpretation of the law. 

A key example iH limited bed provider agreements. Ah noted above 1 , facilities lino 
limited bed agreement iih a way of restricting I he number of Medicaid culmed 
beds ia a facility IK J FA view* the practice iih inconsistent with Federal Medicaid 
regulations, Inif enforcc H itH interpretation only when astute requests a waiver of 
Medicaid regulation* in order to UHe limjted bed agreement*, IK bA Jiiih demed both 
Mississippi'* and South Carolina's, wuivor petitions. to lulve limited bed agreements. 
(See Mav 2f / MW1 letter from Carolyne U»vlft» Director of 1 1CFA, to B h Simmoim, 
director,* Mississippi Medicaid Commisiuoii, and Memorandum to Regional Adminis- 
"tutor, Region IV, from Director of HCFA'm Bureau of Risibility Reimbursement 
niiAjCpverage, August 2'J, MM, appendices H and 1 relatively.) HoWeVer no long 
hs afilate does not Heck periiimmon to use limited bed agreements— i\m\ simply 
enters into hucIi contracts -HCKA doeH nothing As a result, many States, including 
Virginia and Kentucky Uhc Hitch contract* and IK 'FA raises no (mention . 

On the iBHue of private-pav duration of Htay contracts, HCI'A again views the 
practice as illegal, but \» UuwUling Uptake any action to enforce its view. In n Juni' 
I I, \W\ memorandum to the RegioHl Administrator in Region I! (appendix .1), the 
Director of IKT/Vh Bureau of Eligibility, Reimbursement and (^ivterage MnteH in 
the case of a private pay patient who becomes Medicaid eligible, and Medicaid as- 
sumes the cost of care in the facility, %\ contractural provlHion requiring the contin- 
ued payment of private pav rates hccihh contrary to § UW!HdH2HH>. Ho finds con- 
trary to the statute" a private-pay contract with a resident who m eligible for Med- 
icaid at* the time of admission, Despite the opinion that the facility practice of re- 
quiriilriw^i^ynv contract* is illegal, the Director claim* that hit) advice can only 
be provided on^n n, inlbrnwUiaill«^' ' , , , \. uxiXi . . . . 

The* Office of the (kMiernlToUnBel hn» advised ub that Bectlon l»0|)(d> iH a crimi 
mil HtatUte and that (to one within the Department enn give^i d^mitivo mtorffato^ 

'i 

" M'dlraid Mcmo.NH ;77, Am -.21, VM) t ....... mi i ... t«„ 

" Altorru«y (k'nerfll K Julv 7. iftKy Advice of ( ouimel .tettor. xliHtributed to Medicaid nuM ng 
homcmon July », IHH2by the Department ,if lUalth and Mental IlygHMU' nn an Advi W ,ry Notice 
upheld in Summit Numtw Home v. Mnhvat Core /Vi^njm*. Ikmt {Mffl/ <wm ithw nd Wfifaf- 
IhKirn* U^t^im* Docket Noh. H2 MAP «M. ct nl, Mny K llWM, Medicare and Medicaid 

Dnnlth Servicen, Dear Nurftin^ I lonie Administnilor letter (Aug, 

U, ''« New York Slnte Health l)eporUaent.; «ueii»lon« nnd . Aniiwerj Peftnlnlnii Written Ad- 
\al»wiou Agn»einenln Klctwetfn ll«»id(uitlnl lleultli Core Fncihtien and PnhenU/ Resident » f SeriM 

•f Ki^«n/'^tfmffuc Home v. Metliml Care fawwm^tkwrtmuritut Mental Health and My , 
rtieuv, Mipm note M t Medicare and Medicaid (luido (Ct:|I> ]1 at IM*>2 # 
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tion regarding the st-ope and applicability of a criminal statute since those matters 
arc within the province of the Department of Justice, individual U.S. Attorneys, 
grand juries, and ultimately the courts. Where information is available suggesting a 
potentialVioIation of section J9()9(d), such caBer should be referrod to the Office of 
the Inspector General for investigation and appropriate action (e.g., reforral to the 
appropriate IKS. Attorney's office." 

Memorandum, tit I. HCFA issued ju similar policy information memorandum, with 
a similar suggestion of referral to the Inspector General, in an August 22, IDBS" 
. Policy Information Memorandum (appendix I). * 

It seems quite plain that at the very leaBt, on both these issues— limited bed 
agreement* and priyate-pay contrncts-~HCFA Bhould be advising the States and Re- 
gional Offices of its interpretations and ensuring that these interpretations are con- 
sistently followed throughout the country. 

, »• 

W. NKW PKDK|tAl* J.KQI0I.AT1ON IS NKfeDKD TO CUH!KY NUWJlNQ HOMR8* oaUOATIONS A8 

MEDICAID PROVIDERS 

While clear and consistent enforcement of th# Federal interpretations described 
above would help alleviate discrimination against Medicaid recipients to somo 
extent, there is a needifor additionifWegislation to State in affirmative terms what 
nursing home* must do as participants in tho Medicaid program. The law is develop- 
. ing now in a defensive posture, chiefly by drawing inferences from Federal criminal 
law. We need to state clearly and affirmatively what providers must do if thoy wish 
to receive Medicaid reimbursement. 

Congres* may want to look closely ut (he various State approaches described 
above to decide which approaches, singly or in combination, would be appropriate 
for Federal legislation. The General Accounting Office could be dskod to analyze the 
State approaches to determine such comparative factors as effectiveness, problems, 
- and appropriate modifications. 

In addition to spelling out the obligations of facilities to provide services in a non- • 
discriminatory manner, Federal, legislation must also create mechanisniB to monitor 
facilities' compliance with wh^tevor requirements aro enacted. If compliance cantiot 
he validated, it will not be achieved. Finally, Congress noeds to enact * varioty of 
mechanisms, both public and pffvate, for enforcing the statutory obligations. Puh|ic 
enforcement is n critical element of legislation because so many residonts and thoir 
families are fearftjl of challenging facility practiced and demandB. 

I commend the committee for exploring the issue of discrimination againBt Medic- 
aid recipient*. 1 am hopeful that with your work, we will begin ensuring that Medic- 
aid nursing homes provide care to the poor, elderly and disabled people who need 
their Services; without regard to their source of payment. I look forward to working 
. with you as you continue your work in this area. 
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From The Ohio NurHln<f Upme Commission, A Vrogreim in Crisis* 
Utuoprlnt for fotl pn (B'inftl Iloport) (Novu/otor \979)\ 



M'CTION T, * W. PROBLFM Of, DISCRJMJNATIW ■ 

- ' * .* ' ,' • * 

A Pinal pratflem addressed by th<v»Co(timi|||iienS^l|Coinniendud reimbursement • 
System 1s th.it of discrimination agjilnst those* elderly 3m) dlsabloQ nursing home 
patients who rocjulr^ public assistance In paying' for "thfclr long-term health care,*., 

u 1. Slwrtap^^f ftu rj^ncL }J wniLj^As. JVifc t!5l^1^ « J A i?Jj?llt s 
•t *~ "* . . 

In) Akron, an eldorly widow testified before fehe Commission ahout the 
difficulties she had encountered In. finding a nursing hofticv/hlch woujd accept, 
her sister, paralyzed by a .stroke. The widow Canvassed nursing homes 1'n sixteen 
surrounding counties for six months hefore one finally agreed to care for her 0 
sister/ And the prob.lem was not ra?e or religion or even 'the: peed for skilled ; 
core; 1t was money,- *' 6 ^ 

I Initially, the slstorVcare in .both the 'liosnl taLmnd a nursing home .,:'. / V'- 

Wi covered by Medicare, But the one hundred days allowed by Medicare was oXV ' 
hawsted, and It was apparent that the sister wogld/contlnue toregulre cxtons'ivo. 
per,orwl And nursing rare for the remainder or her life. ■' Round- the- c lot K^»0r sing;*' 
vw\ at htiim was financially impossible for the two women, .and -Ufa In flT ntyrfrfno :Vr 
home seemed the most reasonable alternative for- the sister's health Care hfceds; 
However, the 'combined retirement ' Income of the twa women, who lived together, . ;, ;';; ; 
war, hhvlenuale to cover both the cost of missing heme care at $700 to per ■'•*'' 
month and tho living expenses of the widow: The Sister wn* eligible foe^M" ■•• v 
needed tho "hssi stance of the state's Mtfdlc&td program to- cover' the hlyh.'.cdst t)f >: 
the health care she requited. f .v ■ ■ " s ' ■ 



Unfortunately, the nwrslno home In which she wa ( ; a ■ MeYHcore. pivi.ieut * : .. , , 
. rcfusk'd to led. her stay on as a\ Meoka id recipient. Tho widow found*, th'ftts^h.is; ■ '<.yV<- 

was true for most of the- homes, sj)e.;.cunt4c ted. , Tho se w h o co u l d pr avi^o-^Uo-^ ;■ 
, tajfe needed hvf long waiting ] 1st-; for; Medicaid rec iplcNvts*^. n\ucn.. \f>fl\fiv:$f\hit'\y.. 

tlJLvufHng period for prlvafft-paying lutiertts. Utl\pr ho:«i»n. ^W^r , ee.(^':^rt• : atfi•rlt^/■^* 

MiTrli^ti til only after the ststor had been a private-pAyldo.^.J Vent for. one' to • v'' , ' > . 
' two- years The s 1 tua t ion became more t ragi 1; antf' dexpeVate f o'r .the :w I df»y ' w, Vtn" • 

each, passing ninnlh, until finally after a half -year .of j)a it; .6)ii&viV»mJi Th^\ ; 1 • 
•Wme r»1 tinted and aceojptodnho sister. Sadly, this Uz/IjVofcviii. ■ 1 fcitl '.f{J h>^V.>' : ' 

tion. ' . ' : ' ■' 'X'&Si ■!,' ; s'v/-' J ' 



M. Jho ?_cnpr» p f «t bf? Pr/>lO rin f ;f Hi scrim j !^m>.|l^ 

One -of the most serious problems w1 th 'p.lilO'A- Au»-^ii^'",H^ni(¥\.t»r*»fl^iffl i^'ji^-.;-.. ; X? , V--."'--* , d*i*? f ' 
the ramo.mt discrimination aga ins I many eldevJly arid cH :< *AT>V*^t "'Oi'WV^i^i^ ft^K '•* ... ; i.';.,v 
cording to testimony received by the Nnrs InO. Do^e "Cj&Aif ti"^ 1oii;- rVMi''-r.C¥jjd a t:^?s^ ■ *-"V^*-" r '^ : """ V.-jV" "y "^/^ 
of housing liotmj' patients % county wol fare; WrKr^s » rtnsf '.hjAvi'irfl; ;sO ( ^:V/v^'rkfrt^ ' '^Vi/^^A 
acnik>i the state, It is extremrly .dlf.f i^'U;) t/to-' f 1 ncl "i^tiirvins) > -itf)cftnv-''-^h icfi-'pr^"* ' ^0!Vl--*V'"'"v 
.vide higlr nuAlity of xdre which w*Hl kcept -iitf 1 1 criti. 'wHosi*' iti* |H» Irf'flff-^iV?^ ■- ■;/^'V- 
by Medicaid. ■' • ' f ■ ■ ' ; ^'^"'s' '\^<»^>. . -V-v. 4 vy.^N .'^i-^vv,' 



;! 1 



1 ■ .' '. tAd " 1 , ..-'■'i?-: .■ ' ; '/ . ,7.-'l!:V--V • ■-»■ » • -'.J , 

%L . ■ <; < . . "«s:v ^v;t\^V.;. , :,, : .v.-';r 
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• • .... .. , « 

. » . . ' The Ohio Nursing Nome <£tym>U;1'<>n hAs .rege.tVed testimony at each of 
■ vw« re«|Jftrt4t pub.ric he«»1ng<i tfois Ohio tn& huartnjV ip Columbus about dis- 

' ( , ?» n ' U, ;' ! T 1 " 5 ,,,< kaUI 1n>Ml>.y adXsiort to^ur ing home 

,.■„ ., l ,o luring Hows OrabudMiuw,.. P^rlm at 'the fafVCpirittlsslon £ n Ag1 „g has received ' 

•. - Some homesj fla'yy refuse. MetHcald ; >ec1p1entsj*oth^s will accept ^ 
• '* - 1V ,f ' th ' r Pnti ? nt h4s b ^ n •«..*!* "All.* hoi&ofj length v 

tro orient £ %**>&? r l\fi ! * ««J 1 e 'E* y1n ^ MtW, -" t '' °t"«™1*». they discharge' 

V #/ * ,Psf "? h <? mo *«fo1n|»trators and owners have'tald us that they often 
.... et qua ,* on V tho »r of Medicaid recipients they will acc^ln their nursllto 

L!'-- 1 iW, ' l ' (,f w '» l1n U Hits for vacancies in tones. One county* 
r^»p..6nt there . The worker was told lira* there were no va\aflc1es and thai there 

v - ; i\ W. home, later n the same day , the woVker called and Inquirof about "WtaHno 
L ■ ^*p*^*tm M«J>nt -«d was tolcfWr^was a bed liJdiattly aval? able 

* ^'/i (, !! <t,aM to. not readily accepting Medicaid ree4o1entV\ienif. farfmt*c 
... « r «V.gto;,>N 'MndW-W patterns from the facility to ™K or va - y !? 
t .1 *iwr Oik. o thomost<™ m ways of "dumping" a pattenD Is for a hoho to 
4 ^ir," 1 ; I'atftnt toWnospUal fo? treatment. although such J° 

; ar ,1 or . med.ici |y nectary; We have- received extensive wel'l-docu'Sefited j 
"" el ^•JL".' V ,,C f T ^"'v™ ar.d frlends-.of nu/sing home >a? ertts / 

, from hospitaT.so.;i.il workers. Several -..witnesses- have shown that-hosnVtiu-- / ' 
. ... used u,,m- relatives admittance because the Velailve had no nee.l fS £sp 
- , , uhivM.Hnr . t,iiii;p , .lhP Pltl i ^ly Medicaid patlenLwns retur i kd to t i l ' - 

• mm ' )( "' ! '^ b T stHnped ami a new •prtvate-payjng pattentv' V 

•" M.'. V - ° ,u , , '"C'a" ^^ly rtoMCy patients that when theirprtvate ■ . 
I v. '■•'• h ' ,u \ l ^ *''<y «w*t' leave UNt 'facility.. Recently* such an thcldent was 
S*, ' "?^' 1 ; b > « J 0 **/ Me cal kid-on behalf ! oV thot do^' 

- VViT 1'.; ! '^Mr^. ; --Th.! widow hM Hyed for yoa« In a facility as a. 

■ < * • . ' / l "" l :^ t "•".'•» wh.iU:.U-dvh6c;,fgn<k. and was. being dischargnd aqainst her 
•m^MlZ^rr/V^ ?'? • > "¥K?>The Ju.lue.w.s sure that thh was unfair' 
•'"%-Mlug.rr, bu^,,,, fact, t.herb ; .afe fio xyrrtfnt (fit io 'laws prohtbi'ttng such action. 



' .,Jv „ .'. ' ,Tl, ;* l :cS"cevn;-ts the' fact that Medicaid rec.lpir.nts- often have 
, u y. pnosoj'tlnit «« en{S,Mg.<j homes wbibh provide/ poor- care and comlitions. DO] 
hoVftf?'^ *^.0«(^j|)Vt( 5Mn,hivo recced manf crtnplafnts from relatives' 
v ••icl'.K'tai Mid*!, wurk-ers, eoun.tv oorsonnel . i-te.. ahhuf Hio .11 f rt^.l*.. .,1,,, 



Oothl 

;vn ,. ,-™. v ,,»... ....i-H|iiu Hiunjr t..n|.ui 1 11 1.5. riom relatives', 

'•• v»foiV, ta • ; •• «OUnty, personnel . etc,, about' th'n difficulty of placing 

V©* homevoffrrin.}) high gup 1 care . , Sadly, the Conw1s*1on's 

nir^<l^'' 1|,, 't? f l^ ,vid( " f l oUher%ery;W or very- poor care con fl raw 

41 ^i^-L^^t^T ^'M^^t llriesllviding poor cam have ln ,th 
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•Table Id Distribution of Medicaid Patients In a Sample of "Onm* 

T'erTenToTTn pntionts In High quality.. . In Low Quality 

1n the Home who ore, Nursing Homes Nursing Homes 

WmMoa1<l Ruclplffnts 

0 - W 8 homos. (30t) ' ' 0 homos 

M - 30V, • 7 homos \2b%) 2 homes 

•10 - 59:f, S'homov- liax) • 2 homes (7X) 

60 - / ( ):5 • * *6 4 ho!W»5 (22%) . ■ -3 homes (lit) 

ao-100Ii' * 1 homp { AX) 21. homes (71iX) 

In Our Interim report, A Program # 1n .Crisis the Commission concluded q ^ 

that Ohio Is facjmj the development' oT a7'two : cTass system of Ipng^orni honjth" 
can?! wi th lledftaltf roc YnTehlsnVvTng rcadylfc^eYs to. care in' only *a~ fcw~olT~. 
the best homes and thus bolng forcod to become patldnts In the state's worst 
homes. . ' ' * ■•«" 

Evidence that this Is true comes from .a variety of. other sources as well. ; * 

In n Mo,dlcal Care Evaluation- Study done In Ohio PSRO Reqfon X. of the state 
(Colurtbus) , 10 of 14 hospital social workers, survoyed ()2%) reported that 
Medicaid recipients were much more JlfMcult to place than private-pay patients 
nuiMMmi the s.hne kind of carcJHloolth systems agencies, responsible foryap- ' , 
provThe th.> construction nf. nursing homo beds based on community need for such 
beds, h.iv»» l identified the' Siime problem. 

.JiklrOhio .Iftrifch Systems Agency rocently approved the cja$ true t Ion of .90 
.beds over and above the standard formula of need because theTT/westgrs promised 
:.ln make those, heds available to Medicaid recipients',- and thei ? H$A found that 
there' i'. i significant need for such beds In centra! Ohio. 
. , \. A. survey of- nursing homes In Montgomery, County also showed discrimination 
-arfa iie»t Medicaid recipients)^ -OY .if) homes In the county, 32 arc .certified to 
' participate in the Medicaid program. Of these 3? homos; four* refuse to accept . 
any rti»w Medicaid patlontj, eliminating ?51 beds for Medicaid patient'/.* Two 
add il.ion.i l^homes refused to ruvral whether they would ii(;cept new Medicaid 

uatieuts when vacan cies occurred. ■ - ^ 

Several homes in Dayton accepted MedicnVi patTents only after the pa* 7 * 
ticnts in question had been private -pay patients In the home for a specified'^ 
period prior to. becoming Medicaid patieifts-. One home with 17^ beds rcqu ires . 
a minirfyn of. throe months of private-pay status; Another with f>G beds require^ 
tint, the pat. lent be a privato-p^y patient for at least 18 months before t ho Va^ 
hose will arr.ept the patient as a Medicaid recipient, Another homo has a 
.e.j/ar.it': waiting list for Medicaid patients. 

At the rogues t of the Nursing Home Commission, the ODPW Medical Assistance 
'Supervisor for the Cleveland District, also conducted a survey to determine the 
'extent, of the problem of discrimination. In enmbi nation with Metropolitan • .f. 

Meal th Planning Corporation (MHPC), the local health nl inning agency ♦ the su- 
pervisor found evidence of wide-spread d 1 scr iminat ion! '*>A guosjlonna i re was ■ ; ; - 
sent to social "work directors in hospitals in five counties and' to nine county ■« 

+ ' ■ H y 

MtosW a l ly, t.hM means that of thn high qualify homes in the sample, only one }jL 
[A\'.\ had an occupancy of more tiian 001 Medicaid, ?0.', private-pay, However, ! . i 

fh '« <ff the low go ?) fry homes had this heavy Medicaid concentration. That H 
. because the low quality homes cannot attract private patients, hut the Medlc- 
(1 id patients have, no\u terna tlVe to those bad homes. (s c »e Section ?. for further ' 
discussion). , 
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weltare Ooiwrtments (CWD's)' in'the greater Cleveland area. * 

The results of the .survey indicate that the number of Modicald patients 
• i»\|M»ri.!iK imj delays \r\ nursing home placement from hospitals was four-antf-a- 
h.i I r ■ i ImX oreatee than tho number«of private pay- patients* experiencing delays, 
l.wther, , !Mu..int eligible recipients In, hospitals experienced lanqflfp delays 
as Table 1<I shows, .» . . 



Table »<V H 
) 



a « ■ - „■* ..... 

I'Hior of Patients J^hose'. Request for Nurslnq Homo Placement Was Prol- 
onged Duo to l\1ar.*ment Problems ■ , ■ ' • 

" ™ • fotal Number of Patients 1 

. — fl ..-M^caM " " """HndTcore Private Pay * 

, , .,„..' •' Mfi%|tltu1 * Hospital Hospital 

. .joWod Days .RepprK v &jmf& Reports .Be.pVts 

0 • ' * ■ 5* . ^ . v '*% / • u ■ , . 

" - UJ ?/ p| « j, r 3 ■ 

" " ' () / . */ * IR . 1? I . 

>\ . 30 * .9. • • 6 ■ ' '* J - 

31 - 40 B f, ■ 

■■ 0,,,i J , /jf ''i"- 1 1* f.tci4tfii?-3- : iicrt?prtnfl Medicaid 'patients was also rlfed as 
! ,#'»i.h-»m. . ,w# vimi of 71 hospitals and seven of nine county wolf Jo departiiiunts 

,f ' ' ' ' rU '- problem in locating beds Is that f.iclUtloE ttfferinn; 

-.■iii.y <:>re hive long.w.miie; Msts. |ji fart, half of the hosp< t tl.s and two - • 
••pjMtv weWire depo-r Iment... (0-/1)) '^ported (hat the only beds ava 1 1 ah) ■» to Medic- 1 
m\ iitM-Ml. wen* iij fa.ilitie:, wha\rh provided poor, can'. In add t tion seven . . 
\- i'li.il , and ihm» f.WO's reported lor .iiifiii .of beds as a major problem, i.n.', the 
J-';" - "Mui t .oMid ^u:e t )t. .Vrfifaiil [M.tlonis were n ot afc.^\ iM,> m n,„ i-hm™ 

' ,,,r '^' "'V J, ' l 'W levVainei that many homes refuse to" take the skilled, or 

•y.il i.-ni\ Winn. Ten hospitals and three flVID's reported this an a problem, 

..»■ pr-j'- , P'l'O'fH included refusal of fnrllHies to hold beds wlien Medicaid 
•*if-»! linn? (,-Kiporarily ho:pi^,in /,.,], f ar i 1 i t. j es 1 dischannno Medhiiid patients 
f /r/or i>l prlvilr p;iy p.iHents, and f.ir i 1 If i rs 1 refusal to ouarantoe to keep • 
■ J),r.' eaU' -i'. , on l>diraitl at t.er , their money ran out, 

:!».., n' r. ch M f u'„it thf: pf-olilem pf rll ■■(.»' ii:i> nation .in-iiust. th^elderlv 
f : r.t h .ii.l'u who i;ust n-|y on Medicaid tor asi.lst.dnco in securing essential health 
• if K . ,r<. (|( | and^ser ions fhroiMhout Oljjii, . t ', . 

f'" nfdiscrlminatiort auaii/';t elderly and disabled individuals 

^.•'PMrliHi nur .uio home ^nv are. artua 1 ly'^fiffy st .ra Iqbtforwant; Htewevor 
•"• »Ot|-M) tUr probl.in \r M!0rn ailiri ,| rXit rn , jr farton p Ur>t , H , r . lU , n t||f0 t ■ 

-•^in. 111 dralino wi'h the prublnm.nf d Iscrinnnat ion .Vfjai^rt. Med ica Id re C ip^ntv " 
'••? Jirst is t.Un prov/inu number of elderly persons neejlincj nursfnq home uiVe and 
■« .: •;lfei t. nj niiat.ion on thMr ability, to prty for such care. Ihe second is 
n».. ta< t. that, the nursire, homi^ industry is dominated by proprietary providers. 
; > ^"vor. even the nnn profits have rea*m to desire an excess of revenues over 
; • m nHer r» expand or Hpqndo services. The third factor is the imoad of 
.1 limitations on the construct ion .of new hursinn heme beds. A fot/rt'h is 
"is" ►hi ; t y , ; rr, ' ,,,vr ' horo i-aro. Con'pl icn t inn' all these fa -tors t 

• n» fast (hat, so:ue nursinu home operators part icipa t imj in Ohio's prnuram 
■ , - ^ > . '• . 
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ha*ve given no evidence that they have an interest 1p providing won minimally 
acceptable, care to patients In their homos. S 

One majtir factor in the discrimination contro^jW is. the growing number 
of persons who require the ass i stance of Modlca 1d IrrpSying for essential nur~ . 
«»,iwi holp* <ar\u. As previously nriter), nur|ing home cost 1 ; have risen at ail 
i mred ihle rate, l#*atl lli'i all heal Cfca co re cost Increases nver the last decide. 
As Uuj follow trig table shows t th/\ average income Of elderly persons — « one nut 
of five whom will be nursing v homn patents — has not kept Qflce. . 

n 

Tahlp M>- Increases in the Average Monthly Income' of the Hderly and 1n the 



Average Monthly .Pa^nt; for Nursing l|pme>Car.e. 
Avwag'p Monthly AvorayeJlonthly . 

Payment For 117 Incomettor an 



Average Monihly 



. . Jl „, , , , , ,,,^w, ,v V w. m-. Income For ^in 

Yea r ffurslrg Home Ca rp" Elder IjrMaj^jW. _. Elderly Ferrfa j f > ? 

W.* • $170 ■■ $ 79 ■ 

'■ i«69 » • $3?n ■ « <n/a . " " $i ifi w " -. >■ 

19/3 ■ • Mr $342 $17/^ " t 

1077 Iftw $461' ■ $257 ' , 

* ■■■■■■■ - ■■ ■ ■ ■ i iii i ■ i f ^ i i i m „ 

Given this disparity between the income- of the* average elderly person '* 
and r he Monthly cost nf nursing; hojre care, it is ev Idon^ that most individuals 
H"(mIiii(j mil -, inn heme care, particularly if require rare over a long periovl 
o.' tpe, will have to rely on Medicaid, for assistance. According to estimates •' 
in a recent U.S. Congressional Budget office , study, 47. 5^ of all patient!, rv ' ■ 

cciv>ng4)>(!i( \iid 1n 19/4 were admitted to the hotn'ns Os urWat'j-p'ay: After 
e'h.ustim their re^oi^res, the/, were forced to convert to Medicaid status. 
:UI iv. -.wide . /O arrcue! of nursing home patients now receive government assist- m ^ 

. uu<e. OiO ■/ *,f> percent of Ohio's nursing home patients are on Medicaid ,* .out it 
i ( . » fipriyjj problem which afiortu potential^ is v/ell as Current nursing I. vie • 

9 p.ii.i»:n! TKv question rema ins a.s to why nursing homes discriminate ngainst 
,f.hi»oe mdi-*i<lua1V. . , 

Ht" h.osI obvious reason - is -that private pay patients are -non;, lucrative 

* fe> ppo ' /i. ' lcr's . — Hy Uw , Me d lea id 1 iipits its .payment to reasonable Loots' for 
,Vi'' vn'iit'i nursing honm care. Sn»re providers hive expenditures ruled 1 n*?1 iglblc- 
\u\ rTr.i ir.i n:V«nt by ODPVI because . the expend 1 turps' -are determined to be 'Hi- 
re » r enably high. Rents and purchases of goods and'se^vicos by the nursing home 
from relatfd vendors., excessive owner salaries* manaucirent fees', some fringe 
bcnefi's. »'t' . , may be ruled excessive and Mm-.. non~t;e)isuuf*saWr l»y Medicaid. " /*. 
lor ifistaVe. an owner who pays h imsol f- a /.a lary of more t'ian vfiOji'Hljer vrar f 
for ■./<)>! i ri.j a retried 40 hours weekly as administrator; yet in iinother fieri ity 
he .nm« » he pays a non-related administrator only S7/?00 For doinn the same job. 

'Md.ir.jj-1 on Id limit reunbursoirjnt to tile owner/admin is tra tor in the. first case- ■ 
to -.IsVT.fl per year. Thus this owner uscs#\a t^s charged his pri vai e-poy ,pa- 
\ lenrs to i«nr;e -up the $41), OflO. d i f Terence. In other instances r the M*d1raid pro- 
gi hi r .»fuse:l to reimburse nursinfiNiomes for trips tp (i:'iwo'1'i 'an'd'las Vegas » for 

Jutwvf aulou-ohil os , and for renf.s ovmers pnfd themsoives wtifi'ch.^<M-e as m.ch as 
00 pivvont "higlier than their actual costs; In a)l these 1 case*?,' the buiden for \ .. 
-these disavowed expenditures was passed on by the owner to the private-.pov 
patient, * 

Of course, securing rates- from privite-pay patients to cover tt.ese kinds 
oi rxueiuSi tur-r, is not tho only reason soute provi«lers have discr iminated against 
f*i»i|ii a M patients . Ihe prospective rates of the>past have 'not alwav., covered 
■ the cost of providing new services,- faiCh as physjea^ the^py or of raring for 

*5Txty r 'j)'ercont of the tfedicaid certified bed? arc filled by Medlcajd patients. 

10« 
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tut "total care" pat1ont~one who Is not classified as skilled but still re- 
quires extensive dally care, Jthor providers object to the operation of the ■ >* 
agencies administering the prfirm f In particular ODPW and its Bureau of FIs- ' 
cal Review. Some homes have lecn waiting more than $1x years for settlements 
of costs from prior reimbursement systems. Others have complained about pro- 
tracted audits, (the result of ODPW problems rather than the providers), con- 
flicting and non-uniform directions from ODPW on rules' of the program, and 
.otter. kinds of administrative problems. 

But the undeniable fact Is that a home can. charge a private-pay patient 
dutevor the' market will bear, unconstrained by any definition or external 
dotermlnatlon of the reasonableness of the charge. As reported In this chapter, 

the private-pay rate Is higher than the Medicaid rate tn 90 percent of the 
cases reported to the Commission by providers, In effect, therefore,' the 
Medicaid rate forms a floor for the private-pay patient, And there Is no 
reason to expect that ratTonal , self-interested nursfng home providers will 
cease preferring the greater, rovenu*s generated by a private-pay patient to ; 
the lower rate and greater administrative burdens associated with Medicaid pa- 
tients. . 
y A third factor affecting the problem of discrimination Is. t'he existence 
?• I Gderal Idw regulating the construction of new nursing home beds. Since « 
197?, under thfc "1122" program and since 1978 under Certificate of Need (CON)> 
no new healthcare facilltics.can be constructed unlr--. they hiiv received 
A^.-oval from state and lQcal health planning agencies. The purpose of this 
legislation ft to contain rising health care costs by preventing capital ex- 
penditures for unnecessary duplication of medical services and facilities. As 
<* result, no new nursing home beds can be constructed unless there \i documented 
need for such a<to-11t«mai beds, according to a bed-need formula developed by the^ 
health planninf jl^ff cles and approved by the state. Under the formulae used 
i;. Ohio, few orMfided now nursing home beds, and the quality of care provided 

existing faciWfles Is not considered 1n determining whether or not to 
approve nevi construction —as long as the facilities continue to be licensed 
by the state. While the regulations may help contain costs," they have also re- 
duced competition between homes. 

C urrently, the av e rage O c cupancy rate statewide 1a approxHumtely 95 per'- \ 



cent in homes participating In the Medicaid program, according to the reports 
thr>y file with ODPW, One reason for this high rate 1s this government regula- 
tion on market entry. The other Is the lack of alternatives to nursing hpme 
c{iro, ns discussed In a later section of this repprt. , . As a result, nursing 
Iioie operators have been relieved of the necessity to compete simply to fill 
l^ds. They can restrict their competition to that t*r the most profitable 
patiyMs — ».those who are private-pay and the oasy.-to-carc-for. * As discussed, 
the impact for the oldcrty and disabled Medicaid patient has been disastrous-. 
Tor the taxpayer It has been costly. 

In 19//, the U.S. General Accounting Office found'that $29 million per 
yw ujv being spont dn hospital- care for people who required only nurslna home ' 
care.ny However, because of their expected source of navnent (Medicaid) and 
''-•cause many required high levels of care* they were being denied admittance to 
the states' nursing homes who voluntarily choose to bo fortified for participa- 
tion in the Medicaid' program. 

A final complication is the presence In the nursing homo industry of'some 
unscrupulous operators. White are many dedicated health care professionals 
operating Ohio nursing homes, and many other comootont businessmen, unfortunately 
Hit undeniably,, there are also those In the industry whose only apparent concern ' 
v. with moflts. In fact, .1 t'seens dear that If the health and safety o/ 
the flderly ami disabled patients ruist hp, sacrificed 5or the sake of- profits 
snOy are wil linn that this should occur. 

The simple fact is that tho Medicaid program, and ( the ability pf Medicaid - 

\. ' • 199 • • * ■ , ■ 



certified providers' to discriminate against Medicaid patients perpetuates the ... 
existence- of such Tow quality nursing homes, This discrimination, forcing 
Medicaid* not-lent* Into the only heds available **- too often those 1n low qual- 
ity homes — keep* these substandard homes,, almost" ful ly occupied and makes them . 
financially viable, In a true fro* inarkoO wi th other long-term caro alterna- ■ 
;Wves available* these homes could not'Contlnue to exist. 

. The argument Is occasionally advanced that the Tow quality homes provide 
substandard care because 'they are full of Medicaid recipients. This line of ; 
reasoning holds that low quality of caro Is a result of Inadeguate 'Medicaid 
payments. If this argument wpre true, r the problem of substandard care would be 
relatively easy to correct. Simply Increasing the Medicaid reimbursement jtoto 
would be sufficient to upgrade care,\1f this reasoning were accurate. However, 
the past experience and record of.tne\iow^quality homes shows, the fallacies, 
inherent In this argument* S 

Tirst of all, Ohio's nursing homes received Medicaid rates which ex-> 
"ceiled thelrcosts during 1975 and 1576, but not all used these to upgrade the 
homes. - During tjiis period, homes were Reimbursed by Medicaid for property 
u*ago at a "flat rate" which! exceeded tlieir actual costs by at least an average 
of SK2 f j per patient per day.l?0, According to *n .induhtry rnpreiuMffciit Jvt, nony 
homos, most *n fact*, converted these. excess funtfs Into upgrading care and ex- 
p.vrtting the services they offered, as well as paying for sprinklers. However, 
as lu N ol>%c rved nearly one-quarter of Ohio's homes took these, funds only as 
profit*:.- Tl»£?y did not use the. extra funds to Improve their operation, One re- 
sult of this fact Is a growing disparity betweoiv-fhe average per diem rates of 
the nigh futility and low quality homes, since current rates are based on past 
e*,>i*nd i. tu res updated 4 p: inflation. In-1975, the "Trverage Medicaid per diem, for 
the low quality home wfys $16.30. The rate for the high quality homes was 
* $ 1 B .f / , a Jiffcrence of only 14 percent. However, by^l9>n, that difference had 
od./" to :Wi percent, with the low quality homes having an average rate of V 
,$20.01? antJ the high quality ones $2 1 j.?B , ' 

second, many homes which provide seriously substandard core nevertheless 
nke -.iili'.tantiiil profits— from the rates' paid by Medicaid alone. Ono example 
of nursing tfoiiw operator makino tremendous profits but at the same time provi- 
ding very. poor care is Dr. Peter Kern. * 

In May, '1079, Or. Kern. pled guilty for himself and for four of his cor- 
rnratirm', to charges of forgery and bribery. Accord i no to Or. Kern, he submitted 
false documents to ODl'w, reporting costs far In excess of his acttjgH expenditures 
rw.>,nu<\ caring for patients in hi', nursing homos." At the same tWQf Or, Kern 
was til lotted ly bribing a state off icial and receiving 'hundreds of trou sands of 
dollar* «i .vcir' in more Medicaid monies than ho was legally entitled to* Some of 
his home:, h<u\ an abysi.nl record in terms of quality of carp. 

According to -state licensure survey i performed by 00M, Kern's facilities, 
such asVitlle Kon«st Medical Center in Youngs town had serious repeal violations, 
fcirmg the t,v;t four years, Little forest has had a variety nf violations of 
riiniiuuiii licensing standards such as shortage of nurstrs, unsigned medicine orders, 
fjiiure to follow special diets, and f J 1 thy conditions. One o-ther continual 
vivid Hon involve') insui ficient lioen. In March, 1°'/'), the ikto vms cited fur 
fail inn to hpvi? sufficient clean linen in the facility to i.;oot the need'; of pa- 
tient-.. In ten surveys and Anplaint Investigations which followed, from May, 
Wi through October, 1078, the home was cited for a short ine of clean Hnctf ~ 
is'J jding sheets, towels, blankets, and 'patient gowns and pajamas. Ouring -one 
such survey., the 0011 nurse-surveyor wrote;' • 

Utcil (Me, j'(H.S;'il ejjfi r ». Uavi 1 tt> n s it (he jaw uus/i riVfhs a»n/ ^ 
fiHVr'i tlu\\\ on,"' <\it,U'rt( »t^f /ntVC UH'<« V v |i to tutift 

* ' • and. (toy 'thm .(/Mftcnc^K 1X1 
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m ?° °J th1s ^esilng story of .fraudulent profits and failure of 

dWii?i tS ?i thC T 05 wh,£h p,Wdo 'Vrloisly substandard care ' 

dfc*Q not because Medicaid- provides Insufficient funds to 1 pay for acceptable 
care and adonuate profits but because soneoporators are unscrupulous The L- 
-mIh 5 ,IJt T y h0,nes wh1ch P^vlde some of the So«™SS n Ohio ha« 

v £2 7^ d? ° m Mtf i wh1ch dn> well above the average Mb! cald rate for all « 
M»H,V,r "bove.m.v.y of >e rates of tho homes providing excellent care The 
MedualJ rates for BO percent of the previously mentioned samp e of low quality 
homes were equal to. or higher than the idWest rate of the high quality himes 
Rkt'hJS.!' h, ^V.^ ^ the tote? stflS 

•„n ..,»?!lT:? t " 1 ^ t,4ve s * m11 »r findings. These studies' have found- little or 
no statistical connection between, Reported costs (and rates) for nurs no 

h^Hh J »V. y " f f horo " «"«ch were found to bo In violation of minimum- federal ' ' " 
ed cald ra?4 n %4irS'« 19 "i n «tb.l*s S ^ped prof Its W \ ' 
Medicaid rates. T>e Table : H,pagel65 of. .this-. report for further Information). 

tho hioh ni u. W i!o , ' 1, h- 0h ' ; ^ V f' t,, 2 t J a:lthou! ' h 11 is .true that on the average 
hor. ,n,i' t I I " ' bl9tlcr Ml,(1ic « id <11e,n rates than the low quality 
u u l t** l LT y s ? ond ,"' orp on services, associated with direct patient care . 
d „f,u P M tri ' C tha < th ? l0W ^'^hnme? have managed o a locate te ^dlc- 
\ «LIf!I! ?, SUCh a thnt th <* "Pendm™ than the hgn qua ity. 

m ° t0r ^-logaT and WW fees* 
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Fron, Commission on California State Government Organization 
and Economy", T ho Bureaucra cy W Care , Continuing Policy • 
I»8U08 for Miirm q"fi5i5a-8erviooB a nd Regulatoon (August 1983) 

B. A P rivate-Pay Resident C o nverts to Modl-Cnl: Cuuao for Eviction? 



-'Fi nding s . 

1, Kvlctions havo negative of foots and nro potentially numerous . 

A .seventy- four y*nr old widow -with a history of congestive * . 
« heart failure, high blood pressure and arthritic problems, was 
unnblo to manage at home. Adult children had cared for 
their mother for mafly years, but due to her exhaustion and 
increased p rob lenjrfSfcjh ambulation , the patient was mofced to 
a. convalescent h( £Hpi!5^%" tor ^ placement. 

After n year of P^a^^pT^atus, the family had usod up nil 
their financial v^Si^^^Sfifii^y for this care. If he patient % f 
was then eligible for MPal-Cnl. *Upon convornion tho conva- 
^ loaeout facility indicated that thoy did not Ijavo any Modi-Cal 
* buds available and that the family would need to move her to 
another facility, 4 w 

Tho family ha<} chosen this particular f convalescent home 
knowing that Medl-Cal was accepted at this facility. Thoy 
invested ail of their private funds at this facility thinking 
that their mother would not^be "kicked out" after their funds 
had been exhausted. The convalescent home claimed that a 
two year guarantee of private pay status was in effect, but 
the family knew nothing about this requirement.. 

This case, submitted by discharge plannora at a largo hospital, is 

. one of many described in Cjj^mifjaion files and recent .testimony, One 

testifier concluded: 

Modi-Cal evictions reveal the fact that .nursing home residents 
arc treated as commodities. Often these patients are paying 
„ well in excess of* tho cost of their care while private patients, 
and are tossoc^ out as wprthloss because their care is now 
reimbursed at the Modi-Gal rate., 

Whether done openly, as -above, or with mctoo' liubtloty , as whore 

1 ttics converting resident suddenly is transferred to an acute hospital and 

her bed Is not held, such transfers havo many negative effects . The 

discharge planner who submitted the nbovo caao concluded: 

• The cnlotlonnl upset croatedfey thty situation is overwhelming 
for all parties. The olddrjy patient has to relocate and 
readjust to an already dopl'oanliig situation. His family or <* 
' 11 responsible party" tyw to deal with the stress <yid foolinge 

< . Appendix D ^ 



,of helplessness whjm nil other financial resources except 
monthly' income are gone, The acuto hospital facility spends . 
mi inordinate amount of time trying to find another bed for 
the patient. [Where] there is an airoady existing shortage of 
Modi-Cal bods,... .this has beeomo n formidable task. ...Often 
a patient has to bo placed miles away from his family (t#ho 
are often, elderly as well) and friends who had hoped to visit 
the putiont on a regular basis. 

* • 
According to some gorontologists, forced relocation of frail eldeYe, 

especially if colluufsly handled, can actually ,cause further dobilitation 
and somoUjno.s even death. 

What is the actual extent of, this problem? Nobody knows. Statis- 
tics cannot bo derived from Medi-Cal authorization forms, bocauso so 
often the resident is transferred first to acute, care and only later to 
anothor pursing home. A recent survey of ton San Francisco nursing- 
homes ^ found only one that permits all converters to remain, and five 
that evict all converters (four of these do not participate in Medi-Cal at 

a 

all), The refraining tour keep converters only ^fter they have paid" 
private rates for a certain, poriod of time, varying all the way from '4 
months in ono ens©- up tu 4 years iij another. Only two facilities had 
contracts Spelling out thoir conversion policy; the others relied, on oral 
agreement alone. ^> 

2 1 Whon_ f hcljlt toft take on rosldents, they take on oblityatlon s, 

Opinions differ oyorjwhothor eviction of pationts who convert to 
J\)edi~Cul is permissible tinder curront law. The industry argues that 
Medi-Cal is a voluntary program and providors can thcroforo choose 
which and how many l\1edi~Col roclpionts they wish to servo. Consum- 
er a^puo that undor state regulations rodents may not bo transferred 
except for medical, wolfare, or nonpayment reasons. They say that 
although participation In tho progr/m may bq voluntary, If a faoillty 



. - U. 

doi* participate, it is obliged to accept Modi~Cal rates 09 payment in 

/jfull^W MuUi-Cal recipients; thus, it would not bo permissible* for a 

* ; irfrtWcJpiUing facility to evict a converting resident for nonpayment. 
/. ; w; f ' ■ " . * 

' / T^ Attorney General has been asko'd to resolve thin question. 

. ? r 

. if); The Commission finds that when a facility admits any resident to 
/ ^ittt 'cn re, it .accepts special obligations toward her; that whon it forces 

T f K • 

; ;* * ■'• her to uproot, it way inflict special harm upon, her; and that justice 
V/ >' therefore demands retention of convortirtg residents by any facility 
* V V which participates in the Medi-Cal program. But onco this rule ^as 

: / ': r * brim established', oltlmr by legal opinion or by remedial legislation (as 

' Pi * ■ * 

''■ has been done"*io a number of states), other difficulties may be antic- 



f 



ipatetj. ^ 



• \ * : 

3 . Kvlotj^i^nrn nart of a broader Medi~Cal disc rimi nation problem* 
)t f Modi- Col evictions takp place in a broader context of discrimination 

against all . Mpdi-Cnl residents. The Assembly Office of Research in 
- 1£K10 reported ckrar ovidchco that many facilities in certain areas of- the 
state discriminate against Mcdi-Cnl recipients, especially those rjcoding 

At 

heayy care. The report', found that state-imposed limits, on total bed 
supply and on Mcdi-Ciw r^imbursoment for heavy care combined to 
produce market eonditi<jb»//!rhich' backed up such fhtictats in acuto care 
beds t working counted /Wfthe stuto's own goal of meeting tho greatest 
needs at the loWoHl^Moniiblo cost. This discrimination Is likely to-* 

increase. For oxnin^lci/ 1 chnin owners nationwido are "scrambling for 

■ jfjp: If ' 

. trjoro privntQ^piryin^Pjmonts,^ rind symu will nof buy a facility unless 
least 50 pereefit -m Im roslddhto are* private-pay. 10 * \ * . 
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The industry argues thut a facility which wants to provide good 
care and mako n profit has to limit Ita census of Modi-Col residents, and 
balance them out by .'charging private residents, rates which are more 
than the actual cost of care, Thus, if facilities are required to keep 
allconverting residents, thoy will attempt to compensate for any Medt- 
Cal/prtvate~pay 4 imbalances by lowering the quality of care* and/or by 
other moans such as: 1 

o More private admission contracts dnder which residents remain 
private pay for a certain time before converting", and the facility agrees 
to kdep them " after that time, This is the solution favored by the 
California Association of Health Facilities. However, such contracts 
have been hild illegal by Attorney General opinions in a number of 
states (e.g., Maryland), because they place a precondition on Medicaid 
admission W violation of^he federal antifraud statute. \The same would 
be true of/ other preconditions, such os #fc|uired "contributions" or 
ugroement by another person to make extra payments for Medi-Col 
covered services. / 

of o 



conversion 
lent in the , 



9 A suddpn need for^ acut^ care around the time 
to Modi-Cnl, followed by placement of a private-pny rosi 
hospitalised resident's bed. This technique, already .used iA California, 
hus. been countered in othu^r states* by mandatory bod-hold policies* A 
few days $Q$* $>t appear sufficient; statutes more typically require 
that beof bo held open for around 15 hospitul days. In viow of the 
difficulty and delay often experienced in locating u not her bed (Finding 
1). thjfl potential price is not inot^ttnitdly high. A variant of this typo 
of "medical" transfer involves residents who have como to need heavier 
care thrtn tho facility ' can provide. l**truu, ^ho transfer is not only 
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legitimate but required by law. However,, transfer of "heavy c&ro" 
residents by a facility which is qualified to servo them Jn^bably violates 

federal law. 11 * ' r ' 

o Limited-bed provided agreements, under y/hio|i ■facilit^H 
contract with the state to make only a small percontago of thtik beds 
available to the Modi-Gal program. Then, if that quota itf tilted at the 
time a resident converted, the resident could be pyicted for' ; n0ripa,yment 
on tho ground that there is no mcohanism by which the s,tate could 
4 reimburse the facility for an additional bod. The. legality ofcttich 
agreements; Is uncertain. Some state Medicaid agencies (c.gV, Connect!- 
cut) refuse to enter them as a matter of policy; Ohio pyohibittf them by* 
state law. 

• Refusal to accept Medi~Cal admissions, giving admission 

preference to the wealthiest private api)»cnnts, .etc. A number of 

state* have met such discrimination head-on :by /enacting statutes or 

' regulations that mandate a first-eomc,' firstrserved admi^on« policy 

(e.g., Connecticut, Massachusetts;, Ohio). Minnesota's oppW^h is 

indirect ; Medlcaid-parlicipaling facilities may '. charge private-pay :..-.r#- 

dents no more than Medicaid nitcy for the same^^cs, Uoth typc^ 

of legislation have bean upheld against the industry's legal challenges. 

Tho federal district court which upheld the Mlhncsota lay' in April 198^ 

oald that it furthered, "strong society purposes" and that it: 

1) may reduce discrimination against Medicaid .recipients ! in 
gaining entry into nursing home's by eliminating the. incentive 
to discriminate; 2) tends to alleviate tho 'stigma 1 attaohod to 
receiving welfare bonfcfttsl 3) porntiis private pay residents to 
stretch {heir savings further and thereby «tpry off wejfaro; 4) 
promotos the fundamental notion of* fairno$ft that one should 
pay equal rates* for equal soiwldfts; : arid 5V qgsos tho resent- \ 
merit of private pay patients, directed tpwartl Medicaid reclpi- 
* cuts, $ * , ■ 
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A. : AAA . ' # . : , .-V '*'-';*;>M m VA. % . \vf ■■• 

V-.^.y'-^. ftd ^ u,!l *?! ortUvtif te-^^''%toid£^' 'dptfe,- ^ about ;ih$mi vis&ft^* 7 • ; 

. : : * ^;;.lf^ntB9f*^ r^y ^dpirf^ .«rt**^ e - Jwewt^ 1 a^VboA V^r^be •> >\* ;. A«, ; -r 
/, ; "A . ^ ^totilyoiy " fj^y faciti^ ' V .£ ; AA : 

\.A ' ^he*^^ t^quit^B; qvecyVfft^Uity as 'a :■; condition c^T/.* *' V • 

^ : ': . KfehteV either - tluo.UgK , Wedibald :.faft dbegiW^ ■•^Thooq-'^cguWl^a^'wd^e " " v:-. ■ ^ 




> „ / This Qpi^dnchiv vvliilo it apj>eai{s. m.ori equltnbi'!!>.n that all'. U<A\l\te$: 1 : ; . 

/r" ■' ', ■ '■ ■' v': v "'vH.'; ; . . ^..'';" ( ': ^V^VrVto? 

- v . : •■' : .bear„.tho..loatl equally , h«is proven som^Wng of m > \rfidtratiVbvHidrMd' : .; "•i" , v"::!. ; .-i ; : J - 

■■/;■■• '* sJLudy, profor^qd' to- 'keep: U for. a Aunt i'oao^V» ^b6uuh^' : ^0Qm'mpn<lati0rta'VV-:'- v : '7; : 
■ ^::-; f: ..- \ : W ./ ./ ^V, v ;•;,.: V v ::V..v; 

v. 4 Mild ..include condftionirtg (Ul coriifldAtod pf uooUSon' rftiildpgt yavMI(\blq ft ^ ^ : ; i-i 

A Unit ttucji cbuyltions ; 5ro not only p^miosihto^ bt^in ^biwa' cciBea actuGK ■ ■, • ' / - 

v ; .> ■ ;V,./-\.vijr: may :;ib6/^<iuli*e^^ bJahnlng lav/at S - !: X.^ ,, > ' -v' ^ ; : . '. ^ ■ cv^v- ^V:>^^w 

t * The , As^fembJiy OiTic.tf did' not' ttons™V other <Jt('GCt \^s)iatiV0 ' 

>elr*u^^mont- , /i^ hoovy ^iv(i f ^Woitt o /• oh <chango!j in health plan- ' ; 

' *V " J.v!;'; ' :■• ' ' -Sri ■ * ^ ' • A-; r TV-" ^ 

y % ;^rtte^; and cun alte^fi|l^^ ; vto r^tJin^ Jio^ ^laqomq*t , vWl ^•^;^|^;^r : - 

" . V'n .> '' ';\ . 'A: , r ' . j ■ , -A*' -j. . ... . ^ 4 ' •■ • . 

o x -A , ' ,t »'' » •* *r . A- " ; : : ' s ' ■ 1 • ' , : 
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'' <<: f'^ ,in Section/^ ab6v'e^;^^ct prohibitltcih^ 

advance 



9$ • s 'j^io; bepttrtment should proiiiulgatQ a 4 re^i)a.tiq;^ 

-> 1 ^■T^ft^ ^*evc^ Xo vap^iqaoio » . i\u:^rUihg (Md +Sti' (iUvortqc^ of 'htlmission , ".. 
WhotHfej* r the faciiiity participates in Modi-Gal, and so,, the circum- 
.Stances und<;i\\yh^h^tha thq ; fSyiity*s\.^blicjy^ permit a Medi^Cal 

• ^VooiWiahf \o; t)e irnnajferrod Jnvofuntnrily. Ultimately, this requiroiuoixt 
: ^lioiilci bu part of any ;-rtoAdiGcrimihi^ ehactod by the logisja- . 



f^V'^^^h ^Uion ^on trnnsl'or because of conversion to Modi^Cd 

If lho Attorney .General Hrtdn; that, eviction of j>Modi-Cal converters 

• jV.vj^/vpdrmji^siblG under current law, . /the legislature should protect roai- 

* dc^nta.by eniictinf? a. statute that states; » 

■\y.\. : No resident shall be tn((tn slurred tts n result of a choivgo ^> 
^ /• .'?tntuji lrom self-pay ot Mndlcnre to Medi-Cal provided, the 
'facility^ ^participates in the NfedhCnl program, 1 

• •< :•' ' ■ ■ - 
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There should, be opportunity Tor. a hearing prior to any involuntary 
transfer, to determine Whether thq tron&fer is legal. Also, facilities 
should be. required >to revdaj Medi-Cal. policies, os outlined in Hecom-* 
mendntion i. 

m - '- .-. • x . / • ... . •.' 

3 . Ado^Mc ma ndatory bed-hold for hospitalised Modi- Cal residents • 
f - Tho legislature should require, and provide funds' to pay for, 
retention of Mcdi-Cal bods during acute hospitalization, for long enough 
to prevent evictions based on relatively brief medical absence. That 

tiuo period i* (on^er than thivn days,* artd is proRably ;moro 'on Aha 

order t>f fifteen days. ' V ' ■ ' ■ " 

4 • . fttnUUo yr ohibUinff all forms of Mcdi-Cnl discrimination - 

In view of the extent of general Modi-Cal discrimination, plus the 
** * ■ ■ 

potential for complex tactic* to avoid obligations tov/ard residents who 

convert, a more comprehensive antidiscrimination policy is essential. 

The spuria] Task Fom) proposed in Section A, Recommendation A\\ 

should faotor- into its considerations the 'necessity for, and effect* of/ 

such a policy.' 

Tins Commission recommends that the legislature adopt the Ohio 
approach (Appendix VH-A),. -whore all both? in a M6dieaid-participatiny 
facility ni^ist be covered u/fdor its provider agreement, and where there 
may. be no di/ieriminatioh in either Admissions or transfers. That moans ' 
firut comu, first served, .re^rdless of race, color, sex, creed, national 
oriKin, or source of payment. As in Ohio, exceptions >ouki be permia-: 
sible .so I hat Hie care* denominational, and county facilities ebuljj ffiVn . 
preference to'their members or constituents. " ; 1 : 
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.'If any quotu upproueh is ado^tod, it should, bo based first on 
intention of current, #Q$idents who convert, repardloas of. whether this . 
put's .'the Tucillty Over itsf- quota, Additional roaidonts would bo accepted .. 
.it* the q^ota remained ..unfilled, 
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From State of Florida, Annual Report of th e l.onrf 
Ombudsman touncil 1983 . ' — 




JLliV.stKallv^ ^r^lem^n^Acce^s to Nursing .Home. Care ' • 
lEven though tho Legislature in 1883 appropriated over $20 
'mlLlion to prov;^ higher reimbursements to 1 nursing home pro- ' 
yiders willing to accept publicly funded individuals., access to; 
nursing .home. ;ca>e 'is still primarily available only for 'those 
i.who can pay tiny private rates; ' • 

But -tjiOHO who can't pay Sl,b00 to 53,000 a month [for care) ■ ' 
• -. JK it i.hu mercy of Medicaid—and that's not a very popular 
•word wjth nursing home administrators. 

•■ ' »' • . 

iho ..county's I Broward I ever-increasing number of frail elder-" 
• * iy, people find few nurs i ng. "homes eager to. accept the. state 
, luwds that take over when private savings run.! out. 

In every way, money .determines your options. The more you 

can p.jy, the better care you got When you '"re old and 

Helpless, it seems .so muoh more horrifying,- .« ' 

nothing requires privatb nursing homos to accept Medicaid 
patients. Nursing .homo administrators insist that nothina 
encourages them to." , . 

0 

.Individual examples in. tho article cited above from the, Miami 
H«£iid'. Broward 'County^ edition, included that of an 07-yoar-old 
man who spent 870)000 for three' years of care in a private nurs- 

ing home whowas told he must leave when: his funds wore depleted. 

, • • <e • 

' . • ■ ..-.».'•..' 
..... , . 15 .'. • 
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Another man and his wife, vboth 80 years old; weVe told that the 

r ■ . ... 

only way the husband would be accepted as a Medicaid resident xa 
if they paid private rates* for a year, firsts This would ex- 
haust their savings and is, in fact, a violation of state * • 
Medicaid 'regulations • ./ " ■ 
* * Yet another Miami Her ald new'spapqr article pointed out that, 
on one day, twehty elderly patients languished in $550-a~day beds 
at Jackson Memorial Medical Center, more than ten times the cost 
of nursing homo care, because there were no beds available, espe- 
cially for Medicaid recipients . % Another thirty elderly persons 
wore ^waiting, at home £o* placement. The director of the ct^t.c-'s 
Long-Term Care Project in Miami noted that at any given moment . • 
forty to fifty people are on the Medicaid waiting list for a 
'nursing home,* 0 Jackson Memorial's social service director noted 
that the average unnecessary hospital stay for a patient waiting 
tor a nursing home bed i9 two weeks, although private patients 
can usually be placed in one day.* 1 

in November 1983, the St,-. Petor3bur^< | Tiftes reported the case 
of an elderly woman, incontinent and un&ble to care at all for 
herself, who was discharged to tl)e care ot her 74-yex\r-old hus- 
band who had^suffered ttoree heart attack^ No nursing home 
would accept her because of her. Med i-coitf payment status. i2 As 
the General Accounting Office \ f report notgcj , and as this case 
illustrated, recently initiated federal hospital reimbursement 
plans, wklch encouraga early dtocluirge Of 'hospital patients, 
Will exacerbate the existing problems of access ^specially for 
"heavy care" . Medicaid* recipients* 1 ? * . . 
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FROM: 



SUBJB 



MEMQwVw 



DATE */2i/«o 



MX Boapltali «i)d Kurilni Hernia Participating 
^in Ibi i Virginia Kadicil Aaalatanca Program 

Robert 'j, TraibltTt Acting Director " 
Virginia Xedlcal Aaalatanca Prograa 

Pracondition* for Admiiiicn or Continued Stay In fydicajl 
FicUitiw- Clarification of Medicaid Policlae 



The riRht of Medicaid recipience to receive aedlcel facility larvicaa la 
beted upon eadlcal oeceoalty and i^etarainatlnn of eligibility by tha 
local dipartsanta of loaikl tenable in Virgin**, Additional requlrwento, 
wch ai prior atatue aa a privat> paying patient, a pre-adalioton depoolt, 
gifta, donatlooe, or other co.nP&«Yetlooa nay not ba aaubllahad by a 
perticipating provider aa a precondition for Vfaaloalnn or a« a remilreaent 
fbr continued atay in a facility. 

radars fogvlatioaa (42CI* A30.30 (n) (8)) provide that "Periicipetion 
In tha prograa viU ba Halted to .provldata of earviee who aecapt ai 
paysant in full, tha anounte paid in acoordaoca vitb tha fat etrueture." 
Sac t loo 4 of Public Utf.?9$*U2 (Tba Madlcara - Medicaid Aatifreud and 
Abuaa Anendnenta of 1977) quo tad balow providee that cattalp actlone by ' 
feclUtlea cooecitute a crialnal act. " 

*■ m 
'Whoever knowingly and willfully (1) oUargeo* for any aarvlca provided 
to a pet let* under a State plan, approved under thle title nonay.or othar 
conaldaratlbn at a rata in axe aa a ft* tha ratap aatabllahad by tha State, 
or (2) chargee, apll^lto, accapta, or riceivee, in addition to any anount 
otharvlaa required jto ba paid undar a State plan, approved undar thla tltla 
any gift, money, dooatlod, or othar coneldoratlon (othar than a charitable, 
roligloue, or philanthropic contribution from an organization or froa* 
paraon Unralatad to tha patiant) (A), a. a precondition of ■ dale ting a patient 
to a hoiplul, ikUlad o urging tacLUty, or iqtereedlate care facility, 
or (B) at * requirement for tba petient'o continued auy in aueh a facility, • 
vhan tha coat of tha larvlcae provided tbaraln to tha patiant la paid for 
(in whole or la part) undar tha Stat a plio, ahall ba guilty of a felony and 
upon conviction thereof ahall ba flnad not nora than $25*000- or JUaprleohed 
fot dot nora than flva year a, or both," 
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Madlcajd policj 'addrMiw tb ' M «P«** lB ' •itUttiwai 



If a patlant ia.adaltttd to » Kadicaid aoroUad provldar, tbara can 
- bi oo pracondition for adaviaatan taqulring any parlod of ptlvita pay 



If ■ MtdjkiW anroUad provldar it av»/i,that to application fdt Hadicald 
alUlbUlly it ponrftqg at tha tO»e of adulation, Hadlcald paynaot *uat 
bt acttptid fro* th# flrn day of alljibiiiey. Rat»bura«Mmt »v»t ""do 
to tba patlant or ooy otbar party «for any iioniaa contrlbutad toward tyt 
patiaot^a c*ra fro* tba data of olliibUny. Tba only ^caption li a 
• UuAtlou In vhUh A patlant li ■pondini down Mcim taaourca* to »aat * 
•ll 8 lbiUtr JoquUoajonti, Tht MAP ~ 122 vUU dtwmatmo tba dot* fro* 
y>lch tho Virginia MadicU AaalaUneo Program talat bo bUlod, 

3. A_rr|v>t i Put PotUftt AppUm tor Ha^U^ld; and gtcojM E}l*lhla Affr 

— ■" *' % V\ 

Aa •nrolUd piovldar ruy ootraqulra diocharga o( tho patlont or continu* 
to raqulra ■ parlod of prlvoto pay aubaaquaot to tho loitiaJ aliglblUty 
data for patlanta in Hadicold cartiflwi unito« Tbi Virginia Hadicaid 
Progf** «wat ba blllod for aU coiarad oarvtcaa dalivarad by a providar 
b^inoJns with th. data of ollglbUifcy In wen caaaa. (42Cn A42.311 and 
405. 121, -0 321.1 - U9 Coda of Virginia. IMQ *a anaodad) 

NOTE; Nothing In thli nhao U to ba cooatmafj to'altor Virginia Hadlcal 
AuMcinno Progcan policy cvnt*rni«g, nursing bona pro-adal«aion 
•croaningcoouined to K»dicald.Ha»o WH.- 36, datad April 6, 1977. 

Shwjd you hnvti any quaationaY pl«»«o contact yotir area Progta* raproaantatlvo'. 
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tawronco n. Payne r Director V "'• 

Mjdioal Assistance Compliance Administration 
Office of Medical Care Programs * " 

201 w. Preston 8treet ' ' > 

Baltimore, Maryland 21201 ' 

Dear' Mr, Paynoi JS * 

• You have requested our advice regarding the legality of - 
several practices alleged to bo engaged in by certain nursino 
home operator*.. You haye also requited our advice ?egar5ing 
foible courses of action for the Medical Assistance Program ' 
•("Program") in addressing • these practices. Specifically? thS 
practices you have questioned are the following/ > 

1. ^quiring individuals and/or their families to sign a 
contr*c*r agreeing to remain as private pay patients for at least 
one. year before seeking medical assistance *ligibilit?i 

mr^^Ii U! 9 ?^ 1 ^ ina } v ^ual's apd/or their families to supplant 

CO nt2ihi.ti C °2 r I! 9in ? l ^ dlv i duiil « «»d/pr their families to make 
contributions to nursing homes as * precondition of admission, 

4. Threatening to SischaKge Medicaid recipients on grounds 
unrelated to medical necessity or nonpayment, 9rounas 

Each of those issues will be addrqssed in turn* • * 
nackg round oC the Problem t 

n » J ou '^ve* indicated that there are currently 194 licensed ' 
SftPlfe^^^ ° f "-WUna. This to 

Of these 194 facilities, <)B4 actually participate in either 
^ Appendte B ' 
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the Medicare or Modicaid programs or in both; Tho total number 
of buds available to iorvo this population is 20,770. 

The Medicaid patient censiis during the month of March, 1902 
wan 13,4?Q. this means that Medicaid recipients occupied more 
than 64 t of tho available bods, or nearly 61% off th*> total 
licunaod bedo in the' State* » ^ ' ' 

Despite the substantial Medicaid nursing home population , 
Medicaid recipient* often experience difficulties in obtaining 
^accoos to availablo beds. Many recipients spend long months on 
waiting lists for nursing homes in their area or must. accept 
admission to nursing homos far away from friends and relatives. 
Many homes prefer f0fe, admit private pay patients over Medicaid 
recipients because of the higher amounts that can be charged to 
thcoo patients, \., 

m Ac indicated more fully herein, the fourth practice described 
abo*ve yill have only a limited impact on Medicaid patients in 
nurrting homos However, the first throe practices will adversely 
affect many Medicaid rocipients, ' 

For example* ftany rtursing homes apparently require , potential • 
patients to agree to pay private pay rates for one year, * 
Potential or current Medicaid |recipients without outside incomes 
or*nu£f icient resources or without relatives with sufficient 
income and ronourcac may be unable to pay theSe private pay ^rates' 
for oven one month. Thud, these impoverished individuals w\ll 
frequently be unablo to secure admission to an appropriate 
facility denpito the existence of a medical condition requiring 
institutional treatment. By contrast, wealthier individuals can 
of iectivtly buy admission to n nursing home through this 
practice . . 

Ar» explained in the following discussion, tfheoe four 
prncticcn and %heir resulting discriminatory effects violafco 
f»-d"ral »wid/or ntato law. The Medical Asaiatonco Program can and 
should tnko effective action to romddy those abucon, 

\ . Umr.lng homo operators mny not requlro individuals and/or 
1 '* 1 r_f a m iy>7^ I o~n 1 q n con t r *i c t n a a r e o 1 n g t o pa v o t i y a t o p a v 

V . r J ° T ~i" ..ni^CA f l.qd period be tore, converting to mod Ictl 

j in in t jtTc/L * * ■ ' 1 

ruction 1909(d)(2)(A) of the social Security Act, 42 u\S*C. 
O9Gh(0)(2)(A) , provides thati 

Whoever knowingly and willfully , , , 
chargon, solicits, accepts, or recuivos, in 
addition to any amount otherwise roqulred to , 
bo paid unt\er a State plan approved under this 
title, any gjft, money, donation, or other 
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consideration (othor than a charitably 
^ reUgiouy, o* philanthropic contribution l!rom 

tho pationt) • • « qd a pro condition of 
, admitting a patUnt to a ho«pital, akillad 
nuratng facility, or intarm.diatt oltl 
facility . . . shall bo guilty of a ftltinviUhd 

Ihll mw« $25 ' 000 °* lTO P**»on«d for not**** 
4h«n fivo yoara, or both* 

in to tncroaso the l.vrt-of rXbur.omSnt Mo . t o I ! Ct 
« rsuqu-.-nUy oubatantial financial bonofit? Th. I „ S °' 
operator. In thoroforo rooolvlnf a benefit addition-? 9 hom " 



adnionlon contr«ct 8 . For oxomolS « 'H^ J?, pro " 

become MOdicaid-.Ufliblo during ^hol^^w ^S^V 1 ^ ""^ 
Medicaid statute prohibits a n2raiim J,i« y U Nothing in tho 
lndividu.il tomtit to pa? n c.r? a in l„n "° m Ce 9 uIfl n<> an 
opacified period of tltno Horooior i^l? " m ° Mnt < oc * 
patient who convorta to Medicaid du^i. ,5 ^° ? a ?V, f 8 P riv »t« P»V 
months, tho contract is „ , ' ' th ? ^^iol twolvo 
contvact would l< i S^i^K.S'rtoi ii^* 01 ? ^ 4*^* Th0 
poison becomoa Modicaid-oiigibio. Y P orio " °*tli™ after tho 
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The Regional Attornby of tho United Statoa Department of 
Health and Tinman Sory^oe has confirmed that this conduct 
violates section lOOfl-vit tn « Social Security Act. This position 
Uitn first stated to tfclfrOffice of tho Attorney Guncral in 1900 
and wiifj reiterated in 1082, (Copiua of these federal position 
statements have been attached tor^your consideration.) Sinco 
that time this office n« been reviewing this problem to 
determine available remtjrtUos, 

Apparently some queifcion has boon raised regarding the extent 
to which Article W/Ntectti.fcn 565C ( a ) ( 1 0 ) ( v ) of the Annotated Code 
of Maryland may authorise the conduct complained of herein. . 
Section 565C(a) ( 1 8) (v) provides that, "An admission contract of ja 
Medicaid certified facility. way 1 not require a patient to remain a 
private pay patierit for moio^than 12 months as a condition for 
remaining in the nursing; hPtyfcin the, event the patient becomes 
M?*!A£* ici v oi'la Tble ." Section S6$C( a) ( 18) (v) therefore arguably 
authorises, TFut does pot requite , nursing homos to utilite 
private pay contracts off lossV.^inn 12 months in d iraHon* 1 

Under the Supremacy Clause. \&f the United States Cone t i tu tion , 
any ntflte statute that is Inconsistent with a validly enacted 
federal law is void. Article Vty clause 2 of the United States 
Constitution provides that, ■ ', IV • 

• 9 This Constitution, \iind the Laws* of the \ * 

United fctates which sha;jt;L be made *ln VUfsuance ; 
thereof; and all Treat letfAmode, or which shall 
bp made, under the Authority of the Unltod 
Staten, shall be the oupr^foe Law of the Land* 
v and the Judges in every 6tAte shall be bound % 

thereby, any Thing in the Constitution or Laws 
of any State to the Contrary notwithstanding. 

See C 4 rH:.oti v/_nemi11ard, 406 U.S. 5$B ( 1972): Townrtend v^ 
r.w;:n^", Tttjfls'. 28iTTT$7TM Graham \J , ni rhnr dnon7^o~r~uV£t. »363 

97 i") . Thi«» requirement l it pTTraTIeiefl in Article 2 of the 
Declaration of Right*) of tho Constitution of Maryland.' Thuc, 
state law cannot authorise conduct prohibited by federal low. 
The nrrjviri ion nf state law implicitly / Mthori f.ing 'private pay 
contractu therefore cannot. bo given leqal effect with ro'iatfd to a 
nurnln'j home participating lit. tho Modi en id Program.^/ 

f 



2/ The conclusion that tnia prov«nion cannot l^o given loq.il. 
^effect with reqord to nursing homes that participate in 4: he 



'Medicaid Program wau recontly emphrtniscd In our bill review 
letter to Senate nil 1 951 (1982), Thnt legislation maOu the 
rights established under Article 43, section ( a ) ( 1 0 ) 

applicable to patients in intermediate^ care f a£ll it ico for tho 



nentally retar.d«»d. with rogatd to the inatant prevision* -ou? 
bill review letter explained that* H | I j I .iDOOjrs that the 
Legislature intended to authorise private pay contracts of up to 
(continued) < • 

" '» • ■ -. 
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, 2 • ■ .^:»jng bono ooera torB. mav not require individuals and /or 

?£'l±\<rj cV^<iminai on.:or contlnu53 residence In the home : 

«C,f ( h, 447.15 provides that, "A State plan must provide 
that the mf.dlcr.iit agency must limit participation in the medicaid' 



a or*' 1 



progr ; :n to providers whb accept, as payment in'full, the amounts 
paid by the- aguncy." This provision is paralleled in the stat* 
lo 9 O911°036 nu r9>ng homes at COMAK 1,0. 09 .10, 032' and 

4 * 

This prohibition on patient , supplementation is further 
^o'/^VV? b ¥ fc !? 0 crlm * nal aanctions established by section 
1909(d)(1) of the Social Security Act, # 42 U.S.C. 1396h(d)(1) 
Thic section provides that, 'Whoever .knowingly and willfully" 
p charge*, for any service provided to a patient undeV a State ' - 
Plan aoorovod under this title, money or other consideration at a 
rat* in excess Of. the rates established by the State ♦ ♦ shall 
b<« qiiilty of a felony. . . Thic provision reaches 
miuplepentatUin sought: from a patient the patient's relative, or 
from any other person for a service ooverod under the medical 
assi stance program, . \- / • - # 

* * ' ♦ . ■ 

TheVif have already been prpBeoutions for conduct of the type 
allvged herein. ' In Unllod States y. Zacher , 586 F.2d 912 (2df 

1"*::), for exampl*, -the pert-owner "SruT administrator of a , 
mi re an': homo had beon requiring patient families to pay the 
dfC.£osjiipa b<Uweer r the private pay rate and the Medicaid rate 
dpii'L-ctiy to tht> facility. Since thic prosecution was Drought 
pr;o* to the enactment of section 1909(d), the- Conviction had to 
be rvvnrr.- d. However", the Court noted the enactment of the 1977 
.•.n«nd"i';!it:: to the. Social Security Act and indicated that, "Our 
rt*jci:iio;i nr, to the criminality of Stacker's receipt of these 
"tyrants, under the old version of [section 1 909 ( d ) ) 'whl le of 
oieat importance to Zacher, should hhv* no imoact on the 
liability of nut;i-.ing home? operators now receiving or soiicitina- 
ni ; ;'«^ I , ' , V , : ,,nt «' H jM.tpd .fttat o* v, r icher . supra, 500 r..2d at 

• * 3 . }}x \-iiK[V^Lh! >f^ooornborh mnv QnrouraSe vol untnry 
y^:\ri*i\^ ; WMi:i ,_bu( , jn/iv^noJL rt«nH_r^ojut r i buVi onu oa a 
ii» yr^i^lIXj^i^t^^ wZ^iJ^ hL .j^fen^i^Tthw h ome from 
X } M v U r r ' ; > t ' />fn .P n ri'r O»? .re i n yd j. o patients , '' " • " ' 

ruction l90S(d).(2)(A) of the Social Security Act, 42 U^i.C* N 
1 3 ') G h ( 'J ) {? ) ( A ) , * net forth in part one, establishes sever 4fT ■ 
specific conditions relating to the ability of providers to iL 

<>™J<: y ^ tho provisions |*icl Is Inconsistent 

wi.h f^.rral law and cannot bo given effect," (A cony or that 
bill revlfcw letter is attached Cor your consideration.) 
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accept contributions. Pursuant to section 1909(d)(2) (B)\ W 
U.S.C. 13Hh(d) (2J(B) , thai/a. conditions arVequally applicable to 
contributions aougljt as a requirement for a 'patient'* s continued 
stay in a facility whan the«coet of the, services provided therein 
are paid for in whole or i : h-;$art under the State pl.afVi 

First, contributions may -not be charged, - eoliojJted^, accepted , 
or received from patients orVilrom. fcorson* relatied to patients . 
when those contributions are fought as a. i precondition of 
ad^iftting the patient to a facility or aa a requirement, for the ; j 
patient's continued stay* Any su.ch contributions must therefore, 
be truly voluntary, ■ :V ■ 

:* • . . 

Second, charitable, religion*,^ or philanthropic contributions 
may be charged, (|oli cited, accepted, or received frofii 
organizations or from persona unrelated to patients even if those 
contributions are being sought. a*i a precondition of admitting- a 
patient to a facility Or aa a requirement for the patient's 
continued stay* However, under Maryland law, even if the 
contribution ianot made**the facility cannot transfer^ or 
involuntarily discharge a current patient unless one of the othei? 
conditions i^ Article 4.3, section 565C(a) ( 1 8) ( 1) is met/'. 

Thirds contributions may be sought from any party for 
c*rvic«3 Chat aro not paid for^in whole or in part by the 
Medicaid program, The longstanding regulatory requirement, that 
Medicaid. reimbursement must be accepted as, Reimbursement in full, 
in only triggered when th*re is et. least Some Medicaid 
reimbursement fpr"a service. See, 42 C.F.IU 4<7« 15* 8er also, x 
42 U.S'.C. 1396h(d)(1). Thus, contributions can be aought for 
such personal comfort itpms as televiaiona which are not covered 
in' whole or, in part under the Medicaid program* , 

♦ pursing ; home o p erators participating in the Medicare 

JSL* jj^i^ilS 1 ^a_ld_ pr onranTn^ may not discharg** residents on oroundfl 
; t not; onuWyff t »d in' ^4"2 C» p« H> 40B *♦, 1 121 \ k ) (A) and 442# 31,1 . 

Federal regulations establish conditions of participation for 
nu*":ing ( honTc in the Medicare* and Medicaid programsr One of 
tV'«ne conditions requires nursing homes to establish written 
poHcUrf; and procedures that insure that each resident will "bo 
t ran n Cur red or discharged Only for - (.1) Medical reasons; (2) "His 
w;U,ire or that of thr» other residuntpf or (.3) Nonpayment except 
"ft:; prohibited by the Medicaid program*" 42 C»F,TU 442*31 1 (c)) 
r.g<» also,. 42 C.F>JU 405.11?1fk)(4), Nurning. homes* tfhat violate * 
th«f r,** conditions may not participate in the Medicare or Medicaid 
prugranis* 42 C,F,R««409*'1121, 442*250. Thus, no resident may be 
discharged from a nursing home participating in the Medicare or 
Medicaid programs except Cor one of the throe authorized reasons* 
"' • 
Article 43, r.ection 50SC of the Annotated Code of Maryland 
establishes similar safeguards for nursing ho^e residents in th,o 
State o£ Maryland. However, whereas the federal regulations 
protvot only those residents living iri nursing homes ' 
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• Participating ctfi. the Moctiea^o and/6r Medicaid nmr,»-nm« j, 

for' ??S fc t2!j|*!2 ^^ orlz '^ involuntary .transfers or diachargea 

• * ,'*-'»■") '*)'*) « Since the federal regulations oniv f .„i 
Muring homes participating in the Medicare and%r SedLHd 
proems, .the only question of poaaible inconsistency ariaea with 

* regnr4:-t0 an attempted involuntary tranaf-r ~Z 5i.Uu arlBoa wi "> 

." transfer or discharge is being souqht ■ »61«ly on >h2 2^51 ?KW*- JL- 
knowingly, <u Y eoted himself of aaaets. xy ^Z™ 0 ° AB ^ that * 

Sec:irtn.565C(a)n8)(t)(3) was' added to ArAicle 43 after Kh„ 
cfcir.ion of- the Court of Appeals -for the noustJ, Circuit in ™ ~ 
v_«.;j';<.-k, 59.8 p. 2d 0&9 l-ith Ci-. 1979) ThnK a»nir<£ ■ J n ,l2T2A2,- 

mod,,,:,. .....sirjtdnce. tho 4 M persona who knowingly d^cnted 

t.vmr.-.ive:; of. personal ansetn for tnc'BOle oiii-irxtn of -„ <..< A 

»,d ,,,1 ,.,. t; i« ;ta „ee. A iMialattve M nl „ " ' horefore'soug/ 
by tho nur:ung H.ome IndultrV and Cnactod by the lrni-la?^., 

*tn ?r'n^"' i ; K ' OP /-"; 131 (,,,00 » ln order to tfiaSourSge a 
:'- n l; 1 ^ n \L ,UI " bt T of P rivatp P«V Patientn from transferring 
•-iT.£„ «>1 sole purpose of q„nl I tying, for medical y 

■• ,ne ' f, '- lI . : ahun ?° "soured that.nurning l,om.. 9 could 
continue to r-ccive the Higher priynte pny tit** for thene 

i«S€c*)ClS?(5l.- l0tt3t 12 B ° n6hB -". hm ' C °* 0 01 "^aft-art. 43,- 



Til 1^01 

tii- Social 



.. „ ...i-curiLy Act that mi.thor i aed ntntor?, for'tho fi-nt 

o.,... ? r to riualify fot HofUcuid. Pub.L. 9G-611. cue. 5IM Thou* 
Ptcvioinnu ar« nqW contain^ ln r.^tiCn \9U>A ) oC the Social 



116 



• •' , 114, 

• t ... .'• K\ ' ■ ■■ ' 

K,awrcnco K. Payno -» July V, . 190*2 - page 0 

for Medicaid, COMAR 10.09.01.10D. Thus, any recipient who 
unlawfully transfers assets, in order to qualify for Medicaid will 
be disqualified from the Program Cor up to two years. Such an 
individual will alno be ineligible for Medicaid reimbursement of 
nursing home caru and could then bo transferred or diBCha.rg.od for 
nonpayment if no reimbursement is mado to the home. 

Tt is theoretically possible for some recipients to. transfer 
ascetftf r.uffer a disqualification period, and then bocOme 
eligible tor. Medical Assistance, The. instant contract provisions 
could thereby come Wto play« However , . federal law Would 
prohibit a nursing home from transferring or discharging a • ' ■ f 
patient under ouch circumstances , despite the seeming \ 
authorization under state law,3/ 1 ' 

v ■ /* 

5. Remedies * 

Throe tyo€»a of remedies are available to add'rcsn the conduct 
»?«.,! nod of; Fir:;t f criminal oanction*; can be sought against 
providers who violate applicable criminal provisions. Second, 
civil administrative sanctions can be sought,/ against providers 
who violate applicable rules of conduct. Third, civil judicial 
pvoc».»^:k1vjs can be initiated against providers who engage ih 
conduct that is prohibited by*etate or federal law. 

u% * c r.\ (T { i rial Sa n qt 1 cm s / ' ' \ ' 

. I n. a»^)ropr int* r.i turit i onr, , criminal pror.ccut ionii can be: " """ i 
,inivi£fc n d by either the Medicaid Fraud Control' Unit/ for conduct 
that vioiateii state 'criminal law:;, or by the. United Stages' ■. 
Attorney-, for conduct that violates federal criminal statutes;-' > ' 
\i» not ') that Ihe discretionary doeinibn to oronocut'o woulA not-. 
li;:«?!y be exerclned whore nurning huro'e:; engaged in a prohioiteh * 
practice in a good faith inif.undor standing as to applicable'. law, 
particularly where st ate law- Appeared to authorize th>* . r , 
pr -r v lc-' . Mow.U'V ,. thone prosecution unitn may wnll bo 
I n !•.'.■ r»-.t. in pursuing cancr? of a. more flagrant naturo» '{ ■ 
p.'irt < cularly where* the nursing hoW* refuned to conform its s' - 
conduct to appl lc'jble law after receiving notification of the-. 
. illegality Of the conduct* We suggest below that such-; 
notification take place op noon as it id feasible to do-so. 

W.> recommend thqt you continue your practice of retiring > ' 



3/ Senile nill 951 also applied *his provision to patients ip . 
intermediate care facilities for the mentally retarded, The bill 
review letter- emphasised that, "Senate .Dill 951 . . ' y /Cannot 
withdraw. sights that "are guaranteed by federal law. To the 
extent that it authorizes conduct that is proscribed by federal 
law, it cannot be given effect." •< 
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PjU-Ueulat *las„ of oa S *s is «"«ntea'! * : .?*. 0 ™!' t .* 0 « .;• 
b; Administrative sanctions '■ ' 

^'i^./i5£.;^-k i>B P"' tm «''t-. determines that. .a - . 
• >■ . Plov.ldqs, any- agent or employee of the ; -•' >.-w- -• 
PfpvWer, or any person »lth on ownership . .. . 

\, 'itjf*S£. n: ? r S vi ' ,ar has Joiloa tS comply' ■ *" i - 

(1) Suspension ( from tho Program; '. ' 

, Program,' Withhblding of P^ent by the 
(3) Removal from, tho Program) 

. U) Disqualification from future 
. Participation in the Program, either as a 

... ■ an"^^ 

i • • 

pr 4 cUc4 W ?aiion°2 H f ,?f ^" iotrati r °«»ctiono to remedy. p a8t 

appropriate case 0 J"tn for sue, ™ 15 y ° U J" 6 '™*"" t>">t an ' 
the various lcgal°o P ^o n n^ a vM?!:b?e tT thr^r^ 0 " 1 " ^ 

In tno ln"u:tr y ! ha ^ t o, d e C r ,, to C L^ m;;ialn ' ;J oS ^ bo viJespr.ad 
• Y in. Older to encourage maximum compliance wit n 
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*the applicable requirements of law, -your office mfly wiiih. to 
consider sending a warning notice as a first step to all 
providers advising them of the illegality of tho various 
oractices. For those providers engaging in |bese practices in 
ignorinc? of "federal law, this education effffctmay* thoreby 
"discourage future violations* ■ 

The' Office on Aging should also be advised of these possible 
violations' of 'federal law in order to expedite notification to 
current oatients and their families. This information might also 
'be included in future recipient mailings from the Program ♦ 

Tho Medical Assistance Compliance. Administration .will also 
n*cd to investigate complaints by recipients and families, 

^Determining the factual basis for complaints may often be» a ■ 
difficult tac):. For example, with regard to encouragement of 
patient or relative "contributions' 1 /as a precondition of 

' Jtdminr.Jon, your investigations may fc eve al that patients and/or 
Vh-ir rel„tive« are being led to bdlicve that a contribution will, 
facilitate or guarantee their admission, , 

in such coses, it may be necessary to go behind the express 
' limtsu^e contained on forma provided ft y a facility.. While the 
• literate provided by a facility may Vindicate that contributions 
c-c volunturv, in practice only those individuals who make* 
'contributions may be accepted from the waiting list, The Program 
will the-o'oro need to review the admissions practices of 
^.cilltior in addition to conducting interv iews. with pctients and 
their families. . , . ' , \ . . 

.,.* ' c. Civil Proceeding's 

In lifj^t^of the availability of administrative sanctions, the 
,K..cUc'j1 A^istance Program will generally not £e involved in 
■initiating civil proceedings' against providers. However, 
paMvntn and/or .th^ir relatives may iter); to set aside existing 
co^t^ac.vr. ot to recover monies paid pursuant to unlawful private 
nr / contracts!. In such canes, tho Medical Assistance Program may 
yish to ifit'_-rv<Mie on the side of paticnt3,ahd their families as 
an "j'linr Jjirio';,- friend of the court, to discuss the . 
relTrTo:r;nfp~o^foderal and state law. The Office of the 
Af-om^y General is willing to pnrticioate in an apprnpriate 
c.ibacity on boholf of the Program in any challenges to such 
contracts. , . . 

Cone! us ion i t ' ' '. 

W«« ho?'? that thin discussion adequately addresses the legal 
con:;*quf!nc'oc of the. condact described ; in your request. Please 
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fr 1 J^f 0y to v ^ ori tact this office it you would like to discuss 
theo<r issued further. cusa 

Very. truL/^ y 



SHS/D?C t'fcaa 



Esphfen p. Sachs 




;^AttArneyl General 

{ '±3L : * - • 

David F, Chavkin 
Assistant Attorney General 
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• UCAN0H M. CAMtV 
' - VKXiK t. MftMM 




hIBHAflli K* IIHAKt, 

A»li»T*Mt *n»«NH • «•<**>. 

MHOA Hi LAMOMt 

amioaht fcm*>ut *tntn» 



The Attorney General 

104 UCISLATIVK SEhVft&3 DUlUDlNO 
BO STATK CinCUK 

AREA CODK 301 
* OAktmoiix ft I»ocau cuujNa Auxa <Mf»*«M 
Wa»hihot6h Mrrtior ouVAH A««a 
XTY FOn ptAt *t ahhapouk »4i««»u^ D.Qk Mnno Mf*»*U. 

'May 24/ 1982* 1 



The Honorable. Harry Hughes. 
Governor of Maryland 
State House *v 
Annapolis, Maryland 2X404 



Dear Governor Hughes 
Thin office has 




Sprfate Bill 951 




35ed for constitutionality and legal 
sufficiency Se^etTjr&il'l 951,' This bill would define certain* 
limited c>r)cu!r.3t fences under which patients in intermediate 
care f^Tilities for the men tally, retarded could be involunr 
tarHy transferred or discharged. Although the bill may be 
signed intp low, two provisions of the legislation conflict 
with federal law and, because Of the Supremacy Clause of the 
U J . s. constitution, mus-t; be applied in accord/ince with federal 4 

y 

The f irst "provision is found in the amendment enacting * 
Section 7-709 (3) (3> »■ This provision authorizes intermediate 
euro f.nct^ ties -for the, mentally retarded (ICF/MR> : to involun- 
tarily jcr.^ns£o.r or discharge t patient who knowingly transfers 
persc:;^! assets in violation of contrapt provisions and only 
to btfeorr? eligible for medicaid benef its *tJ/ ' 



'i'r.Lt, provision was modeled a 
Gonoril Article, S19-345 (forme 
(i) 3.) that defines the righ 
ncri»ir.g facilities and inters , 
provision raised similar problem^ 
the subject of u previous bill 
House Dill. 137 {1980>T That p 
wu):e of a Uni totl^S-tatus Dist 
the ^arylajid-^Tfohibition on 
tirr.e, fjcrtleral .law has been ch 
hibi>ions and a now State re 



rovision in the Health.*- 
iblo 43, S565C(a) f (lB) 
aticnts in skilled 
care facilities. This 
ndor federal law and was 
ow letter regarding 
ioion Was enacted in the, „ 
Court decision invalidating 
Sfcru Of usarets. Since that 
od to authorize such pro- 
tion was promulgated last yea: 
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The' lion. Kasjry m- hos -2- . . May 2 4, 19C2 

v i , ' 

,.,..„ 5".,r?-!f on ^ ? ,:il?l!d nuking facilitiej^ntermediata 

iaeiUtica, and intermediate care facilities for the 
Ren-ally .retarded have certain rights under federal Taw. 
Tnese rights are known genetically as the Patients 1 Bill of 
Rights. «2 c.P.R. 442.404(e) defines the eircuastances under 
»oc.cral law when patients cap bg involuntarily transferred 
or discharged. The only circumstances permitted under this 
■?h-^°?- <ira or discharges fo'r ftedical reasons'; for 

the welfare of the paticrft or the welfare ot other resi&mts, 
or for nonpayment.. Violation of contract provisions oft'' 
o^dischar?;-* 80 *" a " ,npt * P erTttiafiiblij ^sis. f or transfer 



ho <l.ro lofvthon with a bill provision that expressly 
irT5Tw°S?$2 cft that ." P'°Mbited under federal law. ^hers 
is a flight difference, in the scope of .the State bill and the 
fccorel regulations. The federal regulations protect all * 

lu^i 0 "-'- ln -*l l that receive eithe/Sedicare or ' ' 

1 " x.^^or.scmcnt The State bill would apply to all 

' l; A"c ' L '\*ll ^ rlUtlc ?-, A * - Poetical matter, however/ 
. the scope of .the two provisions would be coextensive 

. Pursuant to Article Vl f Clause 2 of the United States cor-S ' ' ' 
. station ,:nd Article 2 of W Maryland Constitution? ^if > ... 

.^ocral i,w must control as the supreme law ,of the • Und. The ' 
ur.v.«t provifiM of -Senate BiU 9S1 therefore cannot withdraw' - 
I:"'":"V^f: arc 5«"«»^e«V- federal law. To the e::t M t that / >< 
wnSi^iC^S edt? hat ^ >* -- e 7 ral *t 

the second problem in the bill concerns the lamniaeo' 
W.-.tair.ed in Sfection 7-70^D) (1) (IV. This provision^rohibit- ' ' ■ 

. contractual Provisions that require patients to remain as " ' 

P ri •. .tt _ pcy patierits for longer than one year. Conversely . • 

Av > ^.pliu.r.J,y authoriaes similar contractual pi -ov°nio^ * ' • 
to*on» yi-? • t0 »°, Private pay patients fo;Tup. • 

J \ ■ ' ' . 

Kystisr. .1303(d) of the fcocial 'security Act prohibits '•' • 
rerH ;-; L ^ SV"^- p '' lt l : ,,J ln • M>'« M«<Ucaid program. from requiring 
tvoV^'^^^hS 0 ?;? 4 '^?^ «,is offige-hae. been advi&d on' . •.. 

, ns of the illegality of this conduct (see attached 

and has advised the Department of HenAth and m n^l 
■ ' X3 I'^r' 19 -, ,"»**y«, iltho-noSr future 'this ! 

>\V - J V •«.« :vi!;i "y -'U nursing homes operating in the 
E2?^M*2S? * £ «,e criwinar pcnaltiefl'appliciMS & those : 
ce-n&cfs ^ ° «"d/of thoir families to sign, such 

Sunate Bill 951. would not mandate f*Ci>'' «cs to -*,-..<-•„ 
eugh .private,^ eontractc. ^ue theroiore'd^o^avel^IrScr 
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violation of federal law.. However, it appears that the 
Logiclaturu intended to authorize private pay contracts of 
ub to jnB y«r. To that extent, tho provisions is incon- 
sistent with federal law and cannot bo given effect. 

fft 1< ?? 4 . fconclus f? n ' ifc a PP«ars that this bill was intended ' 
to limit presently permitted practices and thereby protect 
patents tow certain abusive, conduct. To the extent the 
uiliJH ! n °? ■^«*»*«tent with federal law, these pro- 
nilillv m tl b ° 9iV °? ?"° ct " the bill is signed into law. 
"? '* f° Provisions discuseed above which limit the 

given eL'ert! ian '^ COn£UCt W *V?«* U " ^ "** be 




3&n H» Si 
Attorney General 



SHS/D£C:ipb * ■ ' . 

cc? Carl Eastwic):, Esq; 
F. Carvl Payne 
.Hon. Trod L . Wineland 
Hon, Hulvin Steinberg 
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DEPARTMENT OF SOCIAL AND HEALTH SERVICES 



Auotjst 19, 19A.V 



NHA-8B3-1 



Our Nursing Home Admlnlstra tor: 

The purpost of this letter It to Inform you of the Department of Social and 

Important issues. The first Jssua Is the practice of requiring Individuals 
ssaklng nurslnu home cara and/or their families to sign contracts agreeing 
to p<y as a prfvata petlant for a* specified period oAlme before aflow Sa 
them to convart to tnedlcal assistance. Oapahdlnu upin.th! statu* of the 

$<2>? JSJidl.? ° f th$ S ° Cla1 SfCUr1 ^ Act> 4 M' S ' C '. subtectlon I396h 

Whoever knoWlnyly and will fully— i' 

Mnu M **}i[ m t yUcltt. accepts > or recalvaa . In addition to 
*ny aiwunt 6therwfse requlrad to be paid under a State plan approved 
undar this tltla, any alft, money, donation, or other consp iration 
(other than a charitable, religious, pr philant hropic cinlributf 5 F f 
an organization or. from a person qnrelattd to that patltnt)— 

..j.Ji' a ? < L Drtcond 1t1on of admitting. a patient to a hotnUai. 
sjdlle d n U ri1nb r fa^Htv. oMntehaedUte cire 1 fT gmtf , or ' 

, " ■ requirem ent for the oatUntVs contlnutd nay In such a 

Ti Ifll T? ' °* * h * »« r fo«! Drovf dad theVefn to the~aaT TeHr 
: i»P»o'ior n n wh6U.6r Jn p,M') uhdmr the State plffl — " F ^ V 



yltklSl lVlH£ f tm Mo W '? d up S n - conv1 « t1on th "«O f be fined 
4 b °th. [Emphasis addad; SSA inclosed. J 0 - • 

RCW ^74*09.260(2) 1$ the equivalent of the fedtral law and prot&fcts this 
practice, on the state lev%t: (RCW enclosed.) yi u JHKL£ D1 * \ 



Appendix F 
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August 19 , 1983 
Page Twer 



Therefore, an Individual who Is eligible for medical assistance, or hit 
relatives, cannot ba rtqulrtd to sign an agreement which compels payment as 
a private patlant as a condition for entering tha nursing home* Such a 
requirement would entail tha receipt of, or. solicitation for, additional 
consideration as a precondition of admission. 
*> 

in Washington, private pay ratas for nursing facilities are not controlled 
by either state or federal law; they are negotiated between the private 
parties. Dy contrast, Medical assistance reimbursement Is limited by state 
,and federal statute and Regulations to reasonable costs Incurred by economi- 
cally and efficiently operated facilities. As a result, private pay rates 
generally exceed the rajas paid under the Medicaid program. 

By requiring prospective medical assistance recipients, to pey private 
patient rates for a specified time period, the nursing home seeks to receive 
the higher rate* This Increases the level of revenue available to the home.- 
The nursing home may therefore be receiving a benefit In the form of addi- 
tional revenue while the patient incurs a detriment by agreeing to pay 
private rates* The elenent of consideration Is therefore BflMMpt. end a 
violation of either or both statutes flay be established tyjBfG^soll citation 
or agreement. 

Individuals not eligible' for medical assistance at the time of entering the 
nursing home facility can bo required to pay private pay rates at the 
outset* However, as soon as the Individual Is determined eligible for 
medical assistance, they can no longer be required to pay private rates 
under the contract. By statute, the contract becomes void at the <t1me the 
Individual Is determined eligible for Medicaid. These statutes also apply 
to contracts between the facility *nd a patient's relatives. The home may » 
only accept Medicaid reimbursement under the state plan as payment after tho 
patient becomes eligible for assistance. 

An Individual who has sufficient assets which would preclude future eligibi- 
lity for Medicaid, can be required to sign a contract requiring payffent as a 
private patient. Nothing in the Medicaid statute prohibits a nursing, home 
from requiring such Individuals or relatives to agree to pay a certain 
dollar amount for a specified period of time, 

A second and related Medicaid discrimination Issue Is a contractor's right 
to refuse the admission of a medical assistance patient. The terms and t, 
conditions of the provider contract on pe^e 2, under the heading ''Contrac- 
tor's Right to Accept or Reject Recipient/ states: "The Contractor shall 
have the right to refuse to admit any recipient when the Contractor has 
determined that the recipient's needs cannot be met by the Contractor. 
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August 19, 1983 
Pay* Thrtt 



This provision of the contract nakti clftr that the contractor's only riant 

■vssa is;: «'.r c ::'«cs:« wftjssrJp 
aj^as!* 11 io,t,y r th# 

cll! u1 ? £? u ? tVi ^ ilt1oni "M*rd1nQ Medicaid discrimination, pltut contact * 
Sharon Morrison, Manaaer, Program Integrity Unit, at (206) Mm643. 

Vours truly, 



CT:SH:th 

cc: Gerald Aellly, Olrector, DMA 
Allan Millar, AAQ 
Sharon Morrison 

Enclosures - Social Security Act 
Section 1909(d)(2) 
RCW 74.09.260(2) 




Conrad ThoaviA, OlrKtor 
Bureau of NuMlng Home Affairs 



126 

0 



124 



ICW UtmkH chargee, payee ** 

hMMM. Any oerwm, including oorporatlon, that 

(1) cbergm. for any tervlce provided lo t patient un- 
► dcr any medkal care pUn authoriied under tal* chapter, 

money or otter comideratlon at a rate in e*eeea of U» 
ratee eaubtiahed by the apartment of eocial and Health 
tcrvlcea, or 

(2) chergee, aolicltt. acctpte, or rootivoe, in additkm to 
any amount otherwise required to be paid under luch 
plan any gift, roomy, donation, or other conaWeratlon 

N (other than a charitable, rellgloua, or philanthropic con- 
tribution from an organisation or from a peraon, unre- 
lated to >tho patient) 

(a) at a precondition of admitting a patlant to a hot* 
piiaK skilled mining facility, or intermediate caw facil- « 
iiy. or 

(b) aa a requirement for the patlonfi continued tuy 
in auch facility, , 
when the coat of the lervlcea provided therein to the pa- 
tient is paid for, in whole or in part, uhoV such plan, 

» ihall be guilty oda claaa C felony: Provided, That the 
fine, if imposed, ahall not be in an amount more than 
twenty-five thoueand dollara, except aa authorized by 
* RCW9A.20.03O. l)979eR.a.c I52'|7.| . 

* 

Revited April 1171 HkVA. • Set, WM) 

(A) a dieoount dr other reduction to price obtained by a pro* 
vider of aervicee of other entity under thla title if the reduction 
in price ia properly dleoloaed end appropriately reflected in the 
coeU claimed or chargee made by the provider or entity under thia 
titles and 

(B) any amount paid by en employer to an emplotee (who 
hue bona fide-employment feiationahlp with auch empllyor ) for 
•mploymcnt in the protieioa of covered iteme or aervicee. 

(c) Whoever knowingly end willfxOly makm ot caumc to be niede, 
or induoee or eeekn to induce the mating of, any falae etatement ot 
repreoeatation of a material feat with rea^ to the cotiditkma or oper- 
ation of any iiutitneio* or facility in order that auch inatitntlon or 
facility may qualify (either upon initial certification or upon rooerti* 
Aoatioa) aa a hoepital, chilled nureing facility, Intermediate oere facil- 
ity, or home health egeney (aa thoee tarma are employed in thieUUa) 
eUM be guilty of a felony and upon oonrfetion thereof ahail defined 
not mora than 1*5,000 or Imprieonad for not mora than fire yeans or 
both* 

(d) VHM)erar knowingly and willfully— 

(1) chargee, for any eervioe provided to a patient under a 
State plan approved under thla title, money or other c onaidera rirm 
at a raU in eioeaa of the ream cetabUehcd by the Stale, ot 

(S) chargee, eolkite, eecepea, at rcettvet, hi acUtte* to any 

faaiountotherwieerea 4 uirejdtoM 
under thkUtk, any e^amey ) donntion ? o^ 
( other than a charitable, rcMgfrne, or phlkatthropto amrttBmttnn 
from aa organlaation ot from a parm unrelated to the paitaa)-*- 

(A) aa a precondition of admitting a Milam en e hoev 
pital, eUUed auraing facility, ot intermediate earn facility, 
.or 

(B) m a requirement tot the patient ooawiaood atay in 
evohafalttftft 

whan the coat of the eerviem provided therein at the patient la 
t) under the Ikam plan, 

av^at^n ettevae^f ehnjfi ho Awtd 
iwewa} ei?w#we»ie w* 



wnen tne com of ue eervtem provtOM mereta 
paid for (In whole ot in part) under the fetaee ] 

not matt than |HVM# at MMftMNIcwIe' Ml nan i 

DOtk 
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II 33.605 NE W YORK - REIMBURSEMENT FOR NURSING HOME SERVICES— 
MEDICAID PAYMENT AS PAYMENT IN FULL 

iJSS tifaS^fiiF York Hupraw c °" rt - N ™ ^ 8 ^'»' 

Nursing homo rcimbursement-Medlcald ruto oh payment Jn full- 
Whh'i " . M y "'"".^-Controet. -A provider of Medicaid Service* is required. 
&■!• "n.. ». "" d , N ? V Y ," rk |UW> °, Ul ' iept f W nml " ,,d ' ,r Medicaid ua puwnent in 
r . r /i" "? rH "? I" 1 ' (01, <I n ° l M0l,t " w'dilidiwl pnymont from the'soh of a 
ot mm«t even though, beTorr h.a mother applied for und wni, Ranted Medicaid MnafitH, he 
a, h « ,,1 a contract a R rei,.n R to pay the lull private room rate. Thin ease mvolvea n at e h 

LfSfi , r.r l '7~;" M! r T U ° ? ,M J! ,r '" ,nM,n l " "W'V '" r M«li«»M and the Be. erul 
a ul ,T '7 ..-"I'Pp;"'"''"''"'" or imwiiig home payment* by relatives and frfmioV. 
and in ho, I an inslanre. U Htatutc or reflation «upporlin B |he policy cannothu waived ir it 1 
fnnllieiHWilh the ternm of a contract. Buck ■ rvferomm: H 1 I 14 766 2«J 15 0?0 
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|Kootnotc at end. of deciaJon) 
Huhsti-:in, Judge: This case, apparently 
one of first impression, invol ves the Rcopc (if 
a led < nil statute und reffiilntiot) und a 
counterpart state regulation, each of which 
essentially recpiires thut payments received 
From Medicaid hy u provider of service^ 
Bhull he accepted uk payment in hill. 

Plaintiff seeks Nummary judgment 
pursuant to CPLH 3212. claiming there are 
no issues of fact, or. in the alternative, lor an 
order dismissing defendants' nffirmutive 
defenses, mtiMUant to CPLK ;Ml(b), on the 
ground they have no merit. Defendants 
cross move for an order, pursuant to CPLK 
:i(l25(h). grunting them leave to amend their 
answer, so (in lo . assort the nffirmutive 
defense of p/iynient, and based thoreoU|thcv 
seek an order dismissing plaintiff's 
complaint, pursuant to CVLH KnH5). 
U»nve to amend is grunted. The Court 
hereby deenm the answer amended no us to 
include a Heventh ulfirinn live defense of 
payment, as set forth in the proposed 
amended answer contained in the cross 
moving paper*. .The Court now conNiders 
whether either Mummurv judgment or the ! 
dismissal defendants seek will tie. 

\FwtH] 

The following faclN are unenutroverted. 
Plaintiff operates a private lieeimed nursing 
home and. at all relevant limes, was a 
participant in what in commonly known as 
the Medicaid program. 

Ocfendmd Margaret Snook is a patient in 
plaintiilN nursing home. Prior to her 
admit lance, plaint ill's representative met 
with her son. defendant Hubert Snook 
(hereinafter defendant). The representative 
avers, on personal knowledge, that 
defendant said he would prefer to pay more 
to have his mother iii a private room rather 

Madleare and Medicaid Guide 

Appendix G 



than a semi-private room. At that time, 
defendant Margaret Snook was not 
receiving any public assistance. Three days 
Inter, on July 10, 1982, Margaret Snook 
entered the home as a private patient. On 
that dale, defendant signed an agreement aa 
'Sponsor," which provided, inter aim, that: 

• I. The Ulengnriff Corporation hereby 
admits the Patient to the Facility. In 
consideration, the Putient and Spoimor 
iifirvv to pay The, Glongurirr Corporation 
its busic charge lor the buNic facility 
service* hirnislied (itemized in the 
following paragraph 2) at the current daily 
baNic rale of $U5.(i0 lor a PRIVATK room, 
or at Niich increased basic rate that shall 
comply with paragraph 0 below. 



Patient and Sponsor acknowledge and 
agree that the (hVngnril'f Corporation ... 
not obligated to accent Medicaid 
payments in lieu of the private payments 
t from the Patient and Swmsor required 
f hereunder unless and until (a) the Paflent 
; - ahull have been a patient/in the Facility 
for a period of at least IS months and (li) 
the Patient and Spoimor Nhall have paid in 
lull all siiiiin due The Clengarirf 
( orporulion hereunder from the Putienl 
and Sponsor lor all periods prior to the 
first actual receipt of such Medicaid 
payments and shall have performed in full 
all of the obligations under thin agreement 
on their port to be pcth>rm«d during such 
periods, Th ( . (ilengnMf Corporation will 
credit against the stuff due 'lite Oleugariff 
^Corporation hereunder I rem the Patient 
and Sponsor any reimbursements actually 
received from Medieure for Facility 
services und items furnished by The 
Clengarilf ('orpnration to the Patient. 



0/4 4« 
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From Stats of Now Yofk Department of Heafctfh Memorandum, 
Questions and Anawera Peytaininq to Written Admission a 
ifcreementB Between Residential Health Care Facilities , 
and Patients/Residents , Series 84~54 <June 13 , 1984) . 

NEW YORK STATE DEPARTMENT OF HEALTH 
OFF ICC OF HEALTH SYSTEMS MANAGEMENT 

♦ ■ * 

^ARANTE^S OF PR 1VATC PAY FOR A SPECIFIED PERIOD OF TIME ER0HI81TCP S 

BMay a facility enforce an admissions agreement which requires that a 
patient ant/or family member "guarantee* a certain period pf private 
< w pay stay even though the patient becomes Medicaid, eligible and/or a 
Medicaid recipient within thet time period? 

Answer - No* 

Section 2B05-f(4) of the New York State Public Health law (Chapter 
716 of the Laws of 1982) and corresponding Federal law [Section 
1909(d) of the SoclaVSecurlty Act; 42 USC 1396 h(d) (1977)] state 
that any operator who knowingly and willfully charges money or other 
consideration for any service provided to a Medicaid recipient *1n 
excess of" the Medicaid rate as a requirement for the recipient's 
fi continued stay In such facility 1$ guilty of a felony. The above 
laws also state that It Is a crljne for an operator to charge or 
solicit money or other consideration In excess of the'MepMcald rate 
as a precondition for admission to the facility. 



V 



Section 2805 f(4) of the New York State, Public Health Law exempts 
tharltable, religious, or philanthropic contributions made 
voluntarily by the recipient, 

Federal and corresponding State laws require that all providers 
participating In the Medicaid program accept Medicaid payments as 
payments in full for the Cost of services provided to program 
recipients*, Federal regulation (4?SjFR 447,15) provides that: 

"A -State plan must provide that the 
Medicaid agency must limit participation 
In the Medicaid program to providers who 
nrc»ptf ^ payment In full, the amounts , ♦ 
paid by the agency (emphas)s added).* 

This requirement Is repeated jn State Social Service regulations (18 
NYCRR Sections 360.27 and 540.7(a)(8) ) for all New York State 
Medicaid providers. 

ifoept as otherwise stated, all Code citations are from Title 10 of heiAork 
Tate Code, Rules, and Regulations OONYCRR)* 
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Also, Section 414.14(a)(4) of Department of Health regulations states thai 

v "The patients 1 and reslcfcnts 1 rights , 

policies and procedures shall ensure that, 
at least, each patient and resident • 
admitted to the facility:' 

(4) 1s transferred or discharged only for y\ 
medical reasons, or for his welfare... or ^ ' 

for nt>n- payment for his stay ( except as * 
prohibited bv sources of third-party 
1 CMDJfifil)- («*phas1s added).* 1 



Therefore, If during the period of time 1n which the patient Is required 
to remain private pay, the patient 'spends down" and can no longer pay the 
private (fay rati, the patient may be eligible for Medicaid, Once a 
P#it applies to be fend is certified as a Medicaid recipient, an 
of^tor may not contlhue to Insist that a patient fray the higher private 
paTrate as a condition of the patients continued stay In the facility. 
An operator may not alsoiattempt to collect the difference between the 
private pay rMe and thettftedlcald rate 1n accordance with an admissions 
agreement covered by the aforementioned Federal and State statutes * Such 
activity would be viewed Is charging an amount In addition to .the Medicaid 
rate as a pre-condition fbr continued stay In the facility. Such action 
may be considered crlmlrial activity., 

Attempts to discharge pittents who convert to Medicaid before the lapse of 
time specified In the admissions agreement are similarly Illegal. Section 
414.14 of Department regulations, as Indicated above states that patients 
may be Involuntarily discharged only for. among other reasons, ri on -payment 
of stay. Residential health care facilities participating In Medicaid 
have agreed to accept Medicaid payment as payment 1n full* Therefore, 
conversion from private pay to Medicaid does not constitute non-payment of 
stay, v 

Clauses In admissions agreements which constitute •waivers" of the rights 
of patwrtts enumerated In Section 414.14 of Department regulations or of 
ttu(tft of a patient ta apply for Medicaid are void since they are 
contrary to the public polity of this State, the rights of patients 
contained In Department of Health regulations are absolute legal 
obligations owed to the patient *nd to the State as a condition of 
facility licensure and participation In the Medicaid program. Such Hghts 
may not be waived. 
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Nay an operator of a residential health care facility require a 1 
prospective private pay patient and/or tpomor as a condition of 
admission to the facility to sign an admission Agreement requiring 
payment of the private pay rate for a specified period of time before 
the patient can convert to Medicaid coverage? y ' 

Answer - No, I nl- 

Section ?803-c pi the Pdbllc Health l?aw states that every nursing . 

home 1n/iHs State shall adopt and make public a statement of the r 
• rights/arid responsibilities of patients In the facility and shall 
% treat 'patients In accordance with such rights. Section 2803~c(3)(a) 

of the Public Health Law states that evAry statement of rights shall ' 

Include the following provision: . \\\ ^ 

"(a) Every patients civil.. ^Vliertles 
Including the right to Independent 
personal decisions and knowledge of 
available choices , shall not be Infringed 
and the facility >ha!1 encourage and 
assist )d the fullest possible exercise of 
these rights (emphasis added). 11 

In addition. Section 414.14(a) of Department of Health regulations, 
paragraphs (1) and (4). state that: . 

•The pattehts* and residents* rights/ 
policies and procedures shall ensure that, 
at least, each patient and resident 
admitted to the facility: ' 

(1) Is fully. Informed... of these rights... 

(4) 1s transferred or discharged only for 
medical reasons, or for his welfare... or 
for non-pay»ent for his stay ( except as 
prohibited bv sources of thlrd-oartv *' - 

payment )*., (emphasis added). * • 

Patients have a right to apply for Medicaid when their, funds are >i . 
exhausted. With regard to payment, patients have a right to be . ; 
discharged only for "non-payment" of stay. Facilities with a^ 
Medicaid provider 1 agreement have agreed to accent 1 Medicaid payment as 
"payment In full" for provision of ^ry1e*$J*,vi : <\, '\ . \ : \'^J- 

Therefore, clauses 1ft an admissions agreement which require private 1 
pay status for a specified period of time are void at the time the 
| admissions agreement is sighed since; they. do not correctly Inform the 
I patient of his/her rlghtV (e.g., the right of a patient to apply for 
\ Medicaid when fund* are exhausted and that a facility with a Medicaid 
provider agreement has Agreed to accept Medicaid payment as "payment 
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Such cl*u$«$ not only fall to fully Inform patients of their 
rights but alio Mislead patients. The clauses mislead 
patients Into believing that during the time specified In the 
admissions Igreement, despite eligibility, the patient 1s 
prevented from applying for Medicaid. For this additional 
reason, such clauses may not be inserted 1ft admission, 
agreements. 

■^•"^•/liWsjiay not be waived. Attempts by facilities to 
collect the prlette pay rate at the time a patient becomes a 
Medicaid recipient may constitute criminal activity (see 
Answer to Question 1 above). 
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. Hust the admissions agreement be the vehicle to specify the emotjnt j 
and duration of any prepayment? . *• . ■ 

Answer - No. 

. The. admissions agreement may. but does not have to, specify the 

1 amount and duration of any prepayment. However, there must be some^ . 

\ written document containing the prepayment amount, 

Section 414.14(a)(2) requires a written statement of related charges A< 
and charges "not covered by the facility's basic per diem rate." If ^ 
the admissions agreement is the vehicle tor this information, it must 
specify the amount and duration of prepayment. Under 
Section 415.1(f)[42l>.l(nHJRF), the prepayment amount cannot exceed 
three months. / 



4. Hay an admissions agreement state. that patients are charged an 

"admission fee B to guarantee room availability as of a specific date? 



Answer - No. 



Under Section 414.14(a)(2), a patient must be given a written 
statement of related charges and chargls "not covered by the 
facility's basic per diem rate." Though this 1s a written statement 
of such a chargtf, under Section 414.16(c)<2), no operator may request 
any remuneration, tip or gratuity In anv form from a patient for any 
services provided or arranged "...other than specified fees 
ordinarily paid for care, excluding donations, gifts and legacies 
given In behalf of tbe facility." Therefore, an "admission fee" 
whkh will not be applied towards the bask rate Is prohibited. On 
the other hand, a charge that was applied towards the bask rate 
(e.g., room reservation charge) would be acceptable If, as Indicated 
1n section 4l5.1(f)-$NF [420,1 (f)~HRF] the prepayment amount does not 
exceed three months* 
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Nay the admissions agreement specify that there 1s a fee for late 
payment of charges or that the patient may be discharged due to 
non-payment of charges? 

Answer - No for Medicaid patients - Section 415.14(a)(4) expressly 
prohibit* such charges or discharges. 

\ - Yes for private paying patletUs qnly: 

FgP t fnr Late Pa vwent "Section 414.14(a)(2) requlVei a written 
statement of related charges and charges "not covered by the 
facility's basic per diem rate. 1 Under Section 415.1(g)(l)-SNF 
[420.1 (g)(lV-HRF), the operator may assess no additional charged 1n 
excess of the bask rate except "upon express written approval and - 
authority of the patient* next of kin, or sponsor." Therefore, as 
long as the charge for the late payment Vs contained In a written 
agreement between the operator and the patient, 1t Is not 1n 
violation of the Code. The charge ineed not be specified In the 
admissions agreement but must be sdec If led In a written agreement. 
State usury laws apply to such chafges. 

Patient Discharge Otie to Non-payment - Section, 414.14(a)(4) states 
that a patient ftwfy be discharged for non-payment. However, 
Department regulations also Indicate that the facility must conduct 
appropriate discharge planning th*t meets the needs of the patient 
prior to any discharge (Sections 416.9-SNF. 421.T3-HRF). 

Hay an admissions agreement require that a patient apply for Medicaid 
should the parent's finances be depleted?. 

Answer - Yes, 

A facility Is required to apply to Medicaid for the patient or 4h % 
patient may choose to do the application. However, 1f the patient 
chooses not to apply or not to allow the facility to apply and 
private funds are exhausted, the patient may be discharged for 
non-payment of stay [see Section 414.14(a)<4)) with appropriate 
• discharge planning. 

' Hay an admissions agreement contain a provision that relatives of the 
prospective patient agree that In the event the patient 1$ ultimately 
denied Medicaid, the relative llgrtlng the agreement would be liable 
for the charge Incurred from the 6fyp of admission? 

Answer - Yes (with qualifications) „ * 

This 1s acceptable If the term "charges" Is meant to mean basic rate 
for care and provided that the family members know to what they are 
agreeing, t.#. ^Whether It be the basic rate or additional charges. \« 
The only way a ffc111ty c*n assure that the family members are fully 
aware of their liability for charges Incurred from the date of 
admission 1s fdr the agreement to clearly specify that liability. , 
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ISr. B. P. SknonB . • V I.IAY 29 631 * 

Director ' <« ■ 

KUr.lssippl JbiHwid toMssicar i 
P. 0. Box 1^786 I 
tJacVson, Mj&sisr^ 39206 i: % 

.JbarTir, Shwns: \ . ' : * , . 

Tha Jbalth Guu Financing Administration lias carefully reviewed your 
-proposed 'title XIX Stnte plrcn rasndincnt (Trnns/rdttal No/80-7) to linit 
the: uvnbcr of IfaSlcnld nursing home beds in Mississippi to 100 beds per 
1,000 Jbdicnid clij;ibl(is # have decided tJiat this uircndmnt cannot 
be approved because it conflicts With various statutory and regulatory - 
rccjuircr^rnts, ^ ■ « ' 

U,'cr thoVctn.lrcrnt'nts fcovcmlng provider ntfrccoemts with certified 
facilities (42 CFR 442<12(d)), a Stftet nust either enter into a provider 
njprct^cait for all certifiable beds in the facility or- decline to enter 
into a provider ogrce^frit for "flood cause." The Stnto docs not havo the 
option of dijiying a prSf^rtic/n of bc4s in all facilities, Moreover, 
ijRplttt&ttatlqp of the proposed ai.icndncnt vould result in individuals 
b^ing dialled access to certified beds, , even if they ore ccapty, Thia * 
could ultimately lead to waiting lists for otherwise nvailablo beds, 
vhich would violotc section 1902(a) (8) of the Social Security Act, 
requiring that i^Tical assistance '1>e furnished with reasonable prompt- 
ness t6 all eligible- Individuals', 11 Finally^ the itDendmcnt, if approved, 
vould create a situation in ttidch saw individuals vuild receive itill 
cxr;er^«e in a nursing Ixno vhile others of equal or roro urgent nesd 
wxild arbitrarily /be denied tho benefit or uuuld#be delved' in receiving 
tho bi-nefit as a consequence of where thuy reside in the State. Sxk a 
'sltuitlun'would violate the rc^tlntory requirement for s-uff iclcncy of 
•racrant, duration, end scope in 42* CFR 440,230: . 

"\ • • 00 findi service i^st be sufficient In nrount, 
duration, and scope to treasonably achieve its purpose. » ' ' 

M (c)(2) Thr agency »r.ay plr.ee appropriate Knits on a 
sC-rvico b.iscd on si>ch criteria as uxxUcal necessity or . 
on utilitation control procedures/" 
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Accordingly, after consultation vith the Secrctcry, ns required by 
45 CFR 201.3(c), . I mo hereby disapproving limitations- Ho. 4a, 15. 

,jmdl7d' contained in Statu Plun Transmittal No. 80-7. Kc arc qulto 

willing to wort the State, however,, to resolve the problems » 
inhibiting effective control of utilization flni nursing iiom 
capacity. Also, if legislation providing creator State flexibility 
in Ikdic.nid program administration is enacted, v;c would be willing 
to reconsider the State's bed limit proposal under the new statutory* 
provisions. ■ •. * \ ' . ; 1 . 

J&coriSlderation of this decision my bo requested pursuant to the 
provisions of section 1116(a)(2) of the Social Security Act and ~ 
reflations Issued at 45 CFR 201,4, . . 

' If you have any questions .regarding pur decision, please contact 
Ja 2$ Yotcs, \cting rNCgionni Administrator of the Health Cure 
Financing Administration in Atlanta, Georgia, ' . ■ - 

* Sincerely yours, 

Caroline K. Davis 

"Girolync K. Davis, Ph.D. . 
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^ DEPARTMENT OF HEALTH li HUMAN St ^ir^S ^^AdmWrtffthKi 



Memorandum 

Wrtotor 

^om Burnuof Uktbfflty» fUlmburwmint 

'and Covaraf* . % 

***tt fraadom of Cholot bsuas Involvliw Lonr-Tarm Cart Provldars (Your Mtmoi^nrtim 
Datad April II, l0S3KPOUCy ifcoRMATIOH ^OR AU I RBGWNS M ^ 

Tb Rational Administrator 
Raflon rV v AtUnU 

Attm Policy,* Taehnloal Aiflitanoa Branch / 
Division t>f,Protrarrt Opt rations , ■ 

. . « 

This Is Ia rasponsa tojrour memorandum rsquastlnt polloy elarlfloatlon with 

?£!r-r , thla t lMU » w *» ^fought to your sitUntton by two 8t»U Madtoaid ataxias In. 
^liwlry o^warnlrit iha fratdom of nuralnt nomas to dany adrnWonto 
Mao tot la rtolpltnti* 

2? u f&a!Jm *" ' P * flUI ° qu " tltMM r " Md *» «"« »"b «t«t. Modlooid'ogonoloo 
Quwtlon 1 

Rasponsa rt 



SS , «? ,lh ^i^^S ■ a ">«"'on °* ■ M«dto.id potlont In nood of 
* ooord '"« t0 "J 11 *" "M(aXaj) of th» Sootal Security Aot, tho "froodonT of 

^tiZZ ™ < to *J"r*utf m»Y obuin •uohutliunoo ftwi •» ' ■ 
♦ institution, igonoy, oommunlty pharmtoy, or portoo, ouaUflod to porform tho 

• " *** ,w *H g . 

L^'ih.!? k> ?*.^' Md . b ) f qu ! ,tlon 1 lf *"» «w<Pl«n«i noodi oonriot bo mot by 

?^ h ?w^ lg t ftoirth * Aot w «'»voboon»dvbodbythoOfnooorthoOono«'il 
' •! SfiS^S ft 1 tw i/^ U of th « •«•*«• ">«y r*MMAbly bo Into^rotod to 

VSSStiLW "■J""?** *. •J-"**"* «»«t tho nunlnf homo 

• SSSSliI?? 1 £!, m,d ^ nM * of tN/jdWonl, tho nutting homo wouti not bo 
ft "Wdm&fc? " MrV, ° M ^ Mwrt woul ToonioquonUy bo no 
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«»«m to no othor provision of tho otatuta or roguJatlons that grants Moh a right of 
pRutUxu Ihoro fort, wo bollovo that Um iwrftif homo* aoUort wouM bo UgaL 

ftjjBSteflJ 

Cm a mirolM noma (Sony adm Isslon to Modloald pot lonU who bava no roaponstblo 
potty 4o payfor sorvldoa not oovorod by Modloald, whllo admitting M.odioaM 
pottontt that 4o Juwo suoh roaponstblo parUoat 

Wo bollovo tint tho answor to afflrmatlva pooauso aootkm ilOtfaXtl) of tho Aot 
torn not otubllth t right of admission for tho first oatogory of roolplonu whoro 
tho provWar hoi not \ndortakon to provldo (tho) aarvlooV Onoo again thoro 1o no 
% - "■ . othor Modloald provision whloh would prohibit moh tisorlmlnatlofV 

Howavor, Itotoo mty togtolato In tha am of nursing homos' ability to dony aocoai 
to Modloald roolploftU. if by 8t^u taw * nursing homo to proMbltod from dony tag 
aoooas In gonorolor In tho partkular situations dtoousiod horo, than tho totkm 
would bo lUogal undor flUto low and thoroforo tho provldor would not bo <tauollUod" 
to partlolpato In tho Modtoold program bsoausoYtata provldor rooulronlonU tro 
not mot For oxampla, tho Stoto oould roaulro tho mining homo In (1) to obtain tho 
noodod otrvlooo, or In it), prohibit discrimination against rociplonts without o 
wponslbkt party* Q 

tor4tiuNlng ihls <juoslldh wlih ftorry Purgaion of your otaff, wa*ound that fto 
laouo to whothor a nursing homo oan ohargo or toUolt monoy from a potion* or 
V _^patjonj ^Ntot lVH as a Qjjpjgpn. otjajJaWojk. — ; — — ~ — " | 

HhUo nothing In tho Modloald statuto or rogulatloni oompft ajpjov»dor of 
Institutional Hrvlojo to admit a Modloald roolplont, notion 190IWXIXA) orohtblts 
tho charging of a fOo as a prooondltlon to admitting a patlant whoso oaro to paid 
for by ModloaloV Thus, wo bollova that thoro may bo a potantlal vUKatlon i of tho 
statuto vfhon a proopootlvo patlant who rooolvos Modloald bonoflu to ollglblo to 
hava Modloald pay for oaroln tho nursing homo to roqutfod to oontraot with tho 
faoUJty tS pay an amount In oxooos of tho Modloald rata as a condition of 
*' admtoslon. This ma£S Vftowod as tho charging or soliciting of "monoy . ♦ * aa a 
prooondltlon of admitting a poroon" to tho facility whon tho coat of that poraon> 
oaro to to bo paid for by Modloald. 

I It should bo notod that OOC has advtood that aaotkm 1I0M to a criminal sUtuU 
and that no or* within this Dopartmont can glva a doflnltlvo Intarprotatlon * 
regarding tho aoopo and applicability of a criminal aUtuto stnoo thoso mattora ara 
within tho provlnoa of tho Dopartmont of Justice, Individual Unltod Statea 
\ attorneys, grand Juries, and ultimately tha oourts. If It appears that a potential 

•ootlon UOfW violation to Involved, tho oaso should bo referred to the OW, (See 
\ our poUoy Information memorandum on this subject dated Juno 14, 111!)* 
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If • IUU t*tm— to axaouta an agroamant with * oartlftad facility, would thfe * 
vlolata • raotplantfc right* to frao choly of provldar! 

Thw tout do* not oonaarn limiting tha raolplarttt right to fraa oholOa of provldar, 
but ratbar whathar or not tha SUtt hit "good oauaa" to rafuaa to antar Into i 
provldar agraa wont Tha quaatlon of allowability o( a ttatat rafuaal to alitor into 
SURSBfLff ^!**?JJ?l m * f !& 0f " of Warpratatlon of taotioa HOI(aXII) 
and It CFR 431.91. 410P»44MtWipaoinoattyiUtaatharulMlnthlaaroa. If 
a SUta haa adoquata documentation abowlnf tyod oauaa,* It may rafuaa to 
anaouta an agraomant with a oartlflod faattty. Ragutotlona at 41 Of R 
44a.U(d)tl) pfovlda that U tho MadloaJd aganoy haa adaquata dooumantatlon 
itowtotjpodoauaa It may rafuaa to axtouta an afraamant, or may aanoal an ^ 
agraamlht, with a oartlflad facility. According to OOO, avoldanoa of ovarbaddta 
may ha uaad aa a *goo* oauaa" for not antarbig an agraomant 

Wa hava tha following oommanti on tha quaatlona and anawara ragardiiw Umlta on 
ICF badi In tha Rational Of f loa Manual tranamlttal (HCFA-R0M44, Juno II. 
1979) attaohad to your memorandum* \ 0 

qu*Uon 1. We relieve that tha anawar w ootreot, with two additional 
raqulrementii tha Itata muit not violate tho requirement! of teotlonltOt(aXl) „ 
that madloal aieletenoe bo fymJehed "with raaaonabla promptnaae" to all eligible 
indlvldualai and tha limitation oan only bo aooompUahod by rafuaal to enterbto 
provider agreement! or &y oanoallatlon of exUUng agreement* Sao anawar to 
Qurftlon I balow. ' . * 

QyjfJJoni. Tha amwar k Incorrect A State may Qot place auoh a percentage 
UmlUtlon on available bade, 41 OF* 44Mt(dVa1aai2aad above, glvaa tha Statai 
latitude onto to rafuaa to axaouta provldar agraamanu or to oanoat auoh 

Xaamantafor iood oauaa* Thara la no provtalon granting a SUta tha authority to 
era a parotntaga Umltatlon on badi. Thai position heabaen ohallerwcd by two 
itataa (Mtoletlpprand louth Carolina) In tho torn of patltlor* to HOP A to 
reooniidar lu dleapprovai of State plant containing bad limit* Nalthar patltlon 
raaohad final daolilon becauaa aaoh wae withdrawn by tha SUta prior to that tlma* 
It therefor* ramalnt HCFAt poaltlon that a percentage bod limitation la not 
allowable * 

It you hava any quaetlor»o*M»fiiJng our roaponaa, oonuot Mlohate Boweer, fVh 
MT-OMon tho f ir it thraa laauaa and Walt RutemuoUer at m-9144111 on tha 
oommanta on tha quaatlona and amwara regarding Umlu on ICF bod* 
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OlfAHTMINT Of MIAUH* HUMAN IMVICU *m*$*tmk»f 



0t» 



JUN 14 1963 
SurwS Afclbnity, lUlratHrstraont, 



»*dO««rafa 

Iuwki m odhaM Admissions to*tw J«rft«y MumtM Homos^our lltmoramliu* Patod 

u . Rogtaal Administrator 
iloo 0, Mow Tot* 



AtSlr^licytnd taohnloal AmkUum fcaaoh 
tyv Won of froftam QpotaUona 

to your momoraAdum yoti broutht up tha probUm that torn* Maw Jsrtoy nursing homos 
^vT^^^^iS^^Voiw orpotontlal Modtoaftd aUfftV iMttmt» untoss 
™ patftt or thair ft mU« pay It tJ» pr IvaU W^* • ft^ W 
undor aontraot* botwson th« nursing homo tund tN pationta of thalr famlUoa# 

As wo oolntod out In our Intorlra momorandutt of Au> It; till! thoro Is no fadaral 
^iblffonHilwt^WfsU Individuals who won* ModJoatd roolplonta antarlM 
CK^UsVu^Ith nutilnf homos. Wa ^^^^^^A ** 
Sf flat of tha Otnorsl Counsot rogiHUmF tho applloatlon of soot km MOW of tho 
S £LItfitv Aot to thoaToontaati* Tha Offtoa of tho Oanaral Counaalhas advlsad 

flv. t daftnltlva latarpfatatfcn rai*rtl«r tho aoopo ^.ff^S* rfi^to? 
•tatuta slnoo thoa* matttrs too within ths provlnos of tho Wj^tmont ofJuftloo, 
'SilUnltod SUtos Attornaya, grand Mfffe^ 
Information to avaliabla suit astfig • potantUl violation oi ! saoHoo Wfjdfc 
.h^bo^far?#5 to tho <SHaa ol tl^l^tor CkiH^ for Mto«««"f 
approprtata action* <a.t., raftrral to tho aoproprlaft UiUt*a Itatas Attorn^r^i 
Oflloa), Tho advloa bafew Is thus provMod on an Informal basis, 

1, If a patfant, who has stood *u*fr suoh an ffraamont wit* I ai "|^J»»* 
baoomos MtdloaM sllills prior To tho •miration data of ^ft"™^** 
tha oontr aot bo voWfd totally and tho oosts of his stay In tha facility than 
bo ralmbursad by tho Itato ttadloald agontyT 

Bootlon HOKdXlXB) prohfclt* tha charging or soliciting; of "«onay—«f othar 

Thcrafora. In tho oast of a prtvata pay patlont who b^oomaa MadioaJd sUflbja, ana 

Sod oaymant of prlvata pay rat*, stama oontrary U ^^"•JJ"!^ I 
Aithouth iha statute may not novo appUfd to tho agraamant whan It was axaoutoa 
^^^^lanYwuX **A banana^, ffiiatllTi 
K«ooai of tho Medicaid rata cannot bo charged onoo tho Individual 1 * caro la covered 

by Medicaid* 
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If* ooNtroot li oknod jointly by nntlont ond roUUvo «nd um potlont to 
dotor»tnod to boVdloold olftW prior b lit osplrotlon oon^Mtoontroot bo 
wddod m W «n Md rolmbwooinWbo pMctf i» I? MoftooMt 




1 • 



I! 

4 



I** prohWOon In Motion ttOMdXIXB) opplloo not only totbo otMifiM or oolioltlM 

S^^MSKT* RV m * M 01 ^Vf W »t«» nomo ocnUwy C 
•cotton lOMWKJKW for tho roooono noted M rooponoo to quootlon 1» 

** S^l/S"^* 1 b * , ""* ft P*<l«ntV rotoUvo ond tho foofflty bo dookrod 
*!»«Wlf, prior to lu tormtnotton, Um potlont » dotornbtod to bo 
ol% Mo, ond mm rolmbMroomont Aon bo plokod up by MoaotMr* 

Tho onmorgtvon for quootlon number I would *ppty* 

** <•. "I?* 5 0l " t,M »^jdro Vlvoto poy" oontmott to bo tlgnod by prapoottvo 

1 toniTMU VIMT 

I 

•oniric* precondition Amhtlt* t p^t toY*lto \\ 

nurtlnk tatt* or biUrm*4Utt otra taUto? l&t fort (fit rtqulrlnf oliueh \\ 
• coat/tot Moras oontmy to tho oUtut* ^ * \\ 

It you too tny quootlono plot* con to t WoUjont rnw*ti**«44l. . 
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, Appendix 5 ■■ . 

LETTER AND ENCLOSURES FROlvt LAWRENCE R. PAYNE, 
DIRECTOR, MEDICAL ASSISTANCE COMPLIANCE ADMINIS- 
TRATION, DEPARTMENT OF HEALTH AND MENTAL 
HYGIENE, STATE OF MARYLAND, TO DAVID SCHULKE, IN- 
VESTIGATOR, U.S. SENATE SPECIAL COMMITTEE ON 
AGING, DATED SEPTEMBER 28, 1^84 

• Dkak Mk. SCHUI.KK: This letter is to convey information requested regarding the 
W, by nursing* facilities participating in Maryland's Medical Assistance Program 
(Program), of Admission Agreements requiring Specified periods of private payment 
prior to acceptance of medical assistance payment ana the program^ efforts to 
eliminate the practice. • 

Ah you may be aware, in response to my inquiry us to the legality of practice, 
Maryland's Attorney General, Steven Sachs, issued an Advice of Counsel letter on 
July 7, 1082 (cony attached). In part, this letter stated tjhat the common practice of 
requiring private payment for a-specifled period was riot legal. Upon receipt, the 
Department of Health and Mental Hygiene (Department) issued Attachment 2 t the 
Nursing Home Advisory Notice (Notice) dated July 1), Wl with the Advice of Coun- 
sel letter attached. The Notice directed all facilities participating in Maryland's Pro- 
gram to stop the use of contract provisions' requiring specified periods of private 
payment and amend existing contracts accordingly. 

Upon publication in the newspapers of the Attorney General's position and the 
tactions 'of the Department of Health and Mental Hygiene, state offices began receiv- 
ing telephone calls and letters from representatives of patients in nursing homes 
who had entered such agreements or from those attempting to access nursing facili- 
ties and being confronted by such agreements Initially, the individual complaints 
were investigated and pursued via telephone) ahd correspondence (involving the com- 
plainants an(l the t^Urfling facilities, Thesd ihvestigatyons wereron an Individual 
basis. Howov^ it was matte clear to the facilities that the issues had general appli- 
cability. *i 

Subsequent to the expiration of the ninety day period provided by the Notice for 
facilities to amend existing Admission Agreements, a coordinated effort of the Li- 
censing and Certification Division and the Program, with support from the Attorney 
General's Office, was initiated td investigate facilities allegedly out of compliance 
with the provisions of the Notice. In all, eleven on-site investigations were conduct- 
ed Under the authority of the Department, all business records of patients in facili- 
ties selected for on-site investigation were reviewed. Portable photocopy machines 
were employed to gather evidence, 

If n facility was found out of compliance, the Program imposed fiscal sanctions in 
accordance with state Program regulations {Attachment 8). In accordance with the 
regulations, the facility was allowed thirty days to submit evidence of compliance, 
or to apfieaL the imposition of sanctions. Either action resulted in the continuation 
of Program fcdyment . 

As a result of these investigations, all eleven facilities were found to be out of 
compliance and sanctions were Imposed via certified letter (see Attachment 4 for 
sample). Some facilities immediately took action to comply with the specifications of 
the Notice; others filed appeals, • „ 

Element* of the nursing facility industry joined to file suit against the Depart- 
ment on this Issue. The Department and the representatives of the industry agreed 
to bypass the state appeal system and go directly to federal couFt; however, the fod- 
eral judge remanded tno issue to the state appeal system. 

The Hearing Officer's recommended decision was in favor of the Department's*po- 
sition (Attachment fi); however, in Maryland the Hearing Officer's decision is not 
final until signed by the Secretary of the Department. The appellants exercised 
their right to an Exceptions Hearing prior to the Secretary's acceptance of the 

(188) 
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Hearing onjcerti recommendation. Finally, the Secretary issued a final decision (At- 
tachment (,). As of the time of this writing, that decision has been appealed to the 
state s Board of Review and u hearing date has been Bet. 

There has yet to be a negative impact on the Modical Assistance Progrum result- 
ing from Departmental actions on thiiHssue. No facilities have withdrawn from the 
r T u m }\»}' mo / e . nurHin K facilities and, thus more nursing facility beds are 
UV 'pL r? ! Wc ' d ' cal Assistance recipienU today than before (Attachment 7) 
4k i V n T ,rtment consolidated the first three Appeals into one Hearing. Even as 
the Hearing was being held, more Appeals were filed by nursing facilities found viu 
on-site investigation to be out of compliance with the Notice. As ft decision had not 
been rendered on the first Appeals heard, the appellants had united to fight the De- 
partment h position and were using, in most cases, the same law firm. As the Issue 
in each Appeal wus the same, the Department and the appellants agreed to consoli- 
date all Appeals on this issue into the Hearing which hud ulrendyiH^imard. Ulti- 
mately, twenty-four nursing facilities became parties to the Appeal 

Ihroughout this process, the. majority of the facilities who huve appealed the De- 
partments action have continued to require private payment from Medicaid eligible 
patients for contractually specified periods of time. Should the Department ulti- 
mately prevail, the issue of retroactive benefits under Medical Assistance for eligi- 
ble patients in these facilities will need to be addressed. • , 

Additionally, it bus come to the attention of the Department that some facilities 
that no longer contractually require private payment have implemented a more 
thorough review ol an applicant's financial resources. The objective of this financial 
review is to screen applicants in such a fashion ns to identify those who will be able 
to pay priviiUny for predetermined periods of time. Commonly, the desired period of 
private payAnt .is one year. Applicants are then selected from the wuiting list, in 
part, on tholr ability to pay, thus uguin' discriminating against Medicaid pntient*. 
I herelore, under this scenario the Department has Successfully eliminated contrac- 
tual requirements for private payment, but has not made, nursing facilities more 
nccessublc to Medicaid eligible recipients. There are at least two possibile solutions 
to this problem. One, require nursing facilities to establish waiting lists of nppli- 
cants and [accept applicants on u first come first serve basis. Two, us Minnesota had 
(loqe. prohibit nursing facilities participating in the Program from charging private 
patients more than the Medicu) Assistant payment rate. Both solutions huve merit 
nnq problems. | 1 . 

It is significant that, currently, the imposition of privnte.paying contracts impact* 
patients accessing nursing facilities as skilled Medicare patients most severely (see 
Attachment 1). In July 1982, .11% of all Maryland nursing facility beds had a re- 
quirement of private payment, Of the beds certified for the Medicare und Medicaid 
r "^""?B (triple certified), 25% required privute puy contructs. -Currently, ns a 
rssu t of Departmental action, only 14% of nursing facility beds require private puy 
ffient; however, 22% of the beds participating in Medicare and medicaid still require 
private puy contract. The period of private \puyment is required 'subsequent to the 
exhaustion of Medicare benefits. Thus, fucilftles which admit a patient as Medicare 
skilled require the private puyment for u coiWtuully specified time before accept- 
ing Progrum payment. Facilities which finunAiully screen upplicants to ensure their 
ability to pav privately thus discriminate against putie'nts who are eligible for Med- 
icaid once Medicare benefits ure exhausted, id thifr manner, the use of private pay- 
ment contracts affects Medicare as weU as Medicaid admissions. 

I hope this letter and the uttnched material is responsive to your request. Should 
u huVe any questions, please don't hesitate .to cull me at (301) 3H3-(i;i67. 

Hi tiffin* v. . \ 



yo . „ ... 

Sincerely, 
Attachments. 



\ 



Lawhbncb R. Payne, Director. 
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Attachment 1 



Chronology of Event a 



t 

Advise of Council Letter 

Nursing Homo Advisory Notice 

On-site Investigation Iriitioted 

Sanction Letter (1st three facilities) 

Appeals Piled 

Federal Court Filing 

Federal Court Dismissal 

Firet Afyxml Hearing 

Appeal Coses Consolidated 

Hearing Officer's Recommendation pf 
Findings . 

Exceptions Hearing , 

Decision \igned by Department's 
Secretary 

Board of lleview Appeal Filed 

Board of Review Hearing Date 

Y ' . . 



July 7, 1982 

July 9, 1982 

August, 1982 

August, September, 1982 

October, November, 1982 

October 19, 1982 , 

v 

January 28, 1983 
* # 
^March 11, 1983 

f August 24, 1983. 

Jutie 1, 1983 
H September 14, ,1983 



May 8, 1984 
May 23, 1984 
October 4, 1984 



-> 0 
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Attachment 2. 

RANDALL M, LUn 

AMItTANT ATTMMCV l«N|«H 

JACK a THANTtW, 

t 

H* NUT UMtw «f 4|IT 
• M-nvo^f, MA4VUMO ifm 
^U<|l| HMII< 2325 



JUly 7, 1982 



Lawrence ft. Payne, Dirtctor / 

o!^o2 1 n5 a 2iJl :lin ?V Cott,p i Unot Malnlstejetlon 
OEfice ot Medical Cart Programa * 
201 W, Preaton 8tre«t 1 
Baltimore, Maryland 21201 



Dear 



Paynt i 



viu hava raquaatad our advica ragkrding tha laoalltv ot 
aavaral praotioaa lUagad to ba ang.gSd In by otcSln nSwina 

poaaibla.couraaa of; action tor tha ttldieal Jtaaiatanca Proaram 
("Program") ln.ddra.aing thaa. pr.cfelcat. BpaclSJcaUy^th. 
praotioaa you h.va guaationad ara ti/a Jo-llo^ngi 

«,„ner:^ R !2 Ul,r } nfl i ndlvid "»l» and/oir thair tamlllaa to aign a 
contract agraaing to ramain aa privSta pay patianta for itiaaat 
ona yaar baton aaaking madloal a^Lbanet .nglbUHyT 



■^ihi !?' q V i f in,J lnd } v J du »l« »»d/it thair famiUaa to auppl.m.nt 

cont;„uad a "r,:jd a :^. t :^ n :"'zj co ^ tion *■ ^"orr 

? ftcou "9ing Individual* aM/or their Camillas to make 
contribution, to nursing home* a*' a precondition of JrtS.EXf 



iinr.i; t J h ^ A «!!}iI!2i *S dl ^harg./Mtdlcaid raoipUnt* on ground* 
iinrelated to medical necessity or nonpayment,. 

Bach o£ these Usual will ba addressed In turn. 
Background of tha Pro^ »p« I 



You hava lndlcatad that th< 
nursing homaa In tha State ot 
22, m licensed bade. 



ara currently 194 lloartsad 
Hjarylond, This corresponds to 



ot. these 194 eaoUltl Mf IM actually participate in either 



\ 



J-.W; 39-718 0 
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Y«. the Medicare or Medicaid programs or in both* The total number 
of beds available to serve this population is 20 , 710. ^ 

The Medicaid patient census during the month- of flarbh, 1992 
vas 13,420, ..this means that Medicaid recipients' occupied more . 
than 64% of tho available beds, or, nearly 61% of the total, 
licensed bads in the s£a,te* '• 

/Despite the .substantial Medicaid nursing hom« population, 
' Medicaid recipients -orften expe*rience difficulties in obtaining 



Manty recipients' spend* Idng months on 
homes in their area or must accept, 
s far sway from friends and .relative*, 
private pay pdtients oyeiS Medicaid 
higher amounts 'that: can .be charged to 



access to . available *beds 
Waiting lists- for- nursing 
admission to nursing , honu 
, Many homes prefer to adml 
recipients because 'of th< 
these patients, 
> '•'•• .' 'i- • , "" 

As indicated more fltoly herein,* the fourth* prnotice described 
above, will have only a liniited impact op Medicaid patients in 
nursing homoe. However, the first, three practices will . adversely^ 
affedt many Medicaid recipients.. 

For example, many nursing' homes apparently require potential 
patients to. agrso to pay private pay rates for one year. 
Potential or current Medicaid recipient*' without oUtfcida incomes/; 
i or sufficient resources or without* relatives with Sufficient 

Income and resources may be unable to pay these private 0ay rates 
■ for even one month. Thus, these impoverished individuals will / 
frequently be .unable to secure admission to an appropriate .' /• 
facility despite the existence of a medical condition requiring 
institutional treatment. By contrast, wealthier Individuals can 
effectively buy' admission to' a nursing heme, through this 
practice*. * . ' » ..- •' 

As explained in the following discussion, these four 
practices and their resulting discriminatory effects violate / 
1 federal:' and/or state law. The Medical Assistance Program can a^id 
should tako effective action to remedy 'these abuses. 



• : ;.a.,-. 



. 'V 



Djncusajon i 

* 1 . Nursing home operators may , not require.: individuals and/or 
thpir f am i 1 i. * a " p o fl i en e'en tracts ad r ee 1 nu to bay private . pay/ > V 
Tfltes Cor a specified .period;, t/etore converting to* medical ,' • 



assistance . 

Section 1909(d)(2)(A) of tho Social Security Act, 42 0. 
I396h(d) (2)(A) , provides thatt . 

Whoever knowingly \nd willfully .... * 
charges, solicits* acceots, or. receives, in 
addition to any amount otherwise required to 
be pajfcd under a ptate olan approved under this 
* title, any gift, money, donation, or.othor . * 



s.c. 



a 

ERIC 



145 



y,;,m' : 



f - JkiLiltti i^^Lm ^ 



148 
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■ V consideration (other than a Charitable, 

% m religious, or philanthropic contribution from 

■ ' X. 2f? i *!f* on ov Crom * «#* 0n unrelated tp 
'« ^!<E? l0nt) Pri5ondition of • 

n7.?.f^ n ? ^P? tient to a hospital, skilled' 
nuciing facility, or intermediate care 
«, facility * . Bhall be guilty of a Celony and 

?K nvi So4°^^ trttOC ah * u b « 

S«'f*i n $25 ' 000 op invMomifl cor not mora 
than Civ* years, or both. ■ - • ■ 

nriv.t-- n,i " ign '? n »<Jf»«>n»nt committing thorn to pay 

pcivata pay Wt« for ap.ciiied .period (usually on* viar) -Ph. 
execution of thia agreement is a pcaoondition o£ admitti^ ih. * 

establish i iil?:5i mu, f th ; c « f ° r ' *• satisfied in ocdac to 
establish a violation la whether thia agreement constitutes a 
gift, money, donation, or other consideration. 

by ".IthX'stSJj 5?fL5^T >l "V~ 1Ut ' l * i not oontron.d 

^iffiH"^ ---s'and"— 

" ' ' thoB8 c«»«on«bl. costs recognized by law! As a 
B'fciKSl^r*" ^•""r WtM, ratL paid SndSr 

Kri.Jtl W le m l W prospective medical assistance recipients to be 

?! ? ! gh ! C \ P I lvate P* v cat * foc th « Psriod. The effect 
is to increase the lelel of reimbursement available to the loll 
a frequently substantial financial bene'it. t r ?™ ™ ' 
operator i. therefore receiving a b^.flt adcUional " 9 ^ 
reimbursement) while the patient Incurs a detriment (aqreeina * a 
pay private ratea). The element of consideration is "horZfo^ 
llVoU had j/ lolati< ' n of 1?09(dyn"(A) is thace£oce 



SaM.ni ohS *!i oa o£ tlme • M0 «°ver, in the case of a private oay 
Patent who converts to-Medicaid during the init'ai 

SoSt&t'wouMT^ 13 not "««"t "y void ll Initio? 1 

P or 0 on C bo«me 9 SaridXtM" ^ 



\ 
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Lawrence R« Payne - July 7t 1982 - page 4 i . . 

The Regional Attorney of the United States pepartment of 
Health and ftuman Services haa confirmed that this conduct 
violates section 1909 of the Social Security Act , This position 
was first stated to the Office of the Attorney General in 1980 
and was reiterated in 1 982 • (Copies of these federal position 
statements have been attached for your .consideration.) Since 
that time this Office has been reviewing, thiaproblem to 
determine available "remedies. 

Apparently some question has been raised regard-ing the extent 
to which Article 43* section 565C( a) ( 1 8 ) ( v) of j the Annotated Code 
of Maryland may authorize the conduct complained of herein. 
Section 565C(a) (13) (v) provides that, "An admission contract of a 
Medicaid certified facility may not require a patient to remain a 
private pay patient for more than 12 months as a condition for 
remaining In the nursing home in 'tho 'event tfte oatiant becomes 
Medicaid '^eligible , " Section 565C( a) ( 1 b ) ( v) therefore arguably ' 
authorizes, but does not require, nursing homes to utilize ' 
private. pay contracts of less than 12 months in duration. 

Under the Supremacy Clause of the United States Constitution, 
'any stats statute that is Inconsistent with a validly enactsd " 
federal law is void. Article VI, clause 2 of the Onitod states 
Constitution provides that, 

, - This Constitution, and the Laws of the 
s Onitod States which shall be made in Pursuance 

thereof; ,and all Treaties made, or which shall 
. be mader under the Authority of the United | 

States, shall be the supreme Law of the Land; 

and the Judges in every State shall be bound M 

thereby, any Thing in the Constitution or Laws 

of any State to the Contrary notwithstanding. 

See Carleson v> Remillard , 406 U.S. 59B (1972); Townaend v . 

Swnnk , 404 U.S. 2B2 (1971)> graham v> Richardson , 4U3 365 1 k 

(197 1 ) . This requirement is paralleled in Article 2 of the 1 

Declaration of Rights of the Constitution of Maryland. Thus, ,j 

state law cannot authorise conduct prohibited by federal law. j • . * 

The provision of s±ate law implicitly authorizing private pay j.- f ^ 

contracts therefore cannot be given legal effect with regard to a 

nursing home participating in the Medicaid Program.j!/ p 



2/ The conclusion that this provision Cannot be given. legal 
•effect with regard to nursing homes that participate in tho 
Medicaid Program was recently emphasized in our bill review 
letter to Senate Bill 951 ( 1982)". That legislation made the 
rights established under Article 43, section 565C(a)(18) 
applicable to patients in intermediate care facilities for the 
mentally retarded. With regard to the instant provision, our 
bill review letter explained that, "(lit aooears that tho 
Leaislature lntendod to authorize private pay Contracts of up to 
(continued) 
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' ■> Nu f atn<? hQ m « operators may not requir e individuals and/or 

~ r L l *r t0 9UOOI ^ nt d istance relmbur^L^^ 

a conation oc aqnuaaipn or cone inij e TTT suWe tn ggg ho rtm. 

"fchat 4 ?h2"!I:5; 4 ^' 15 P rovld «* that " " A *t«tt plan must provide 
that tihe medicaid agency must limit participation in the median* 
HIVE S P^vider; vhS accept, as payment in eSll? the SEX" 
requlation« S^n 7 ' i ^ ^ ovi »^n is paralleled in the S?aEe 

■1??09?11?03b! nurain 9 homes at COrtA* 10. 09. 10.031 and - * 

»mnhl^ 3 P r ° hi 4 ti<:)n °? P»bi«nt supplementation is further 
i?m?5w?? S S* r 1 ? 1 "" 1 "notions established by section 
This *ection provides that, "Whoever knowingly and willfully 
•charges, for any aervic. provided to a patient under a State ' 
Plan approved under this title, money or other consideration at a 
rate in excess of the rates established by tha State . .. Shall 
be guilty of a felony. ..." IS , i9 provl ; lon caches 
fr™ a^ n ^h l ° n 30u * ht , fr ° m a P"ient, the patient's relative, or 
fs^aLrSogr:" 0 "/.^ 0 ™* — "^jf m * diCal 

There have already been prosecutions for conduct of the tyoe 
•?}i^?«5?"J n - " In 'J" itg d States y.'.frch... 586 P. 2d 912 (2d 
cvr. 197B), for examole, the part-owner and administrator of a 
nursing home had been requiring patient families to pay the 
hi™!?" 0 !: be ^ Ben «<« erivate pay rate and the Medicaid rate 
directly to the facility. Since this orofecution was brought 
prior to the enactment of section , 1 )09 ( d)f the conviction had to 
be reversed. • However, the Court noted' the 1 enactment of the WTT 
amendments to the Socisl Securer Act and indicted tilt, "Out 
deo l31 on as to £he criminality of Zacher's receipt of this. 
Payments .under the Old version of. [section 1909(d)], while of 

u«hnlT C S anC i ?° ZaCher ' ahould hav * n ° '^Pact on the 

«7*,ii y "iPl" 9 home °P e «tors now receiving or solicltina 

9U-914, P n!™' "I' " Sbat °' V ' 'r h " r -'*"^- " 



3. Nursl n<t 
con trib utions 



home o perators may- encourage voluntary 
out may not require concnoutions as a 



or^oonoiston of admi ssion or continued residence in The home "ort 



nq fi hMn?m? 05Hl(2,(A1 of fc » e Soclal Security Act, 42 O.S.C. 
Soec^ic'^H ; ( Bet fo r h ; in p i et ono ' "t-blishes several 
specific conditions relating .tilths ability, of providers to 

to tnac extent, the provisions fsicj is Inconsistent 
with federal law and cannot be given effect." (,\ cooy of that, 
bij,l review letter Is attached for your consideration.) 



\ 
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accept "contributions. Pursuant to section 1.909(d)(2)(B), 42 
U,S.C. 1396h(d) (2) (Bl, these conditions are equally applicable to 
contributions bought an a requirement for ajpatient'* a continued 
stay in a facility when the coat of the services provided therein 
are paid for in whole or in part -under thto State plan v 

First, contributions may not be charged, solicited, accepted, 
or received from patients or from persons related to patients 
when. those contributions, are sought as a precondition of 
admitting the patient to a' facility or as a requirement- for the 
patient's continued stay. Any such contributions must .therefore 
be truly voluntary. * 

Second, charitable, religious , .or philanthropic contributions 
may be charged, solicited, accepted, or. received from 
organisations or from persons unrelated to patients even if those 
contributions are being sought as a precondition of admitting* a 
patient to a facility or as a requirement for the parent's 
continued stay. However, under Maryland law, even if^fche 
contribution is not made, the facility cannot transfer or 
involuntar-i^ discharge a current patient unless one of the other 
conditibns in Article 43, section 565C( a) ( 18) ( i) is met. 
i » - 

Third, contributions' may be Sought from any party for 
services that are not paid for in whole or in part by the 
Medicaid pt&q*jm. The longstanding regulatory requirement r that 
Medicaid re imbus&ement must be accepted as reimbursement In fillip 
is only triggarellwhen there is "St least some Medicaid 
reimbursement foryi service. See, 42 C.P.R. 447* 15. See alto, 
42 O.fl.'c. 1 396h('d) ( 1J . Thus, contt ibuttons can be sought for 
such personal comfort items as televisions which' are not covered 
in whole or in part under the Medicaid program. 

4. * Nur3inq noma operators. gar^ l cicating in tfre ttsd^car* 
and/or Medicaid otoarana m av n^t: dtscnat-go residents on g rourt d n 
that a^e not 6numerated""ln 42 C^.fTr. 405 ■ M 21 ( k) ( 4 ) . and 44T.jiV , ) 

Federal regulations establish conditions of participation for 
nursing homes in the Medicare and Medicaid programs* One of 
tbevse conditions requires nursing homes to establish written 
policies and procedures that insure that each resident will "be 
transferred or discharged only.for - (1) Medical reasons^ (2) Hiji 
welfare or that of the other residents) or '(3) Nonpayment except; 
as prohibited by the Medicaid program. n 42 <:•>.*. 442011(c); 
see also, 42 C.F.R. 405. 1 1 21 (!c j ( 4 ) . Nursing homes that violate 
these conditions may not participate in the Medicare or Medicaid 
programs. -42 £ f Fi-R. 405 . 1 1 21 , :442.*50.~ ThUS^ no resident may be 
discharged* from a nursing home participating in the Medicare or 
Medicaid programs except for one oj» the three authorized reasons. 

Article 43, section 565C of the Annotated Code of Maryland 
establishes similar safeguards for nursing home residents- in the 
State of Maryland. However, whereas the federal regulations 
protect only* those residents livtng ,4 in nursing homes 
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participating in the Medicare and/or Medicaid programs, section 
565C protects all patients regardless of the nature of the 
home. ♦ 

Section 565C authorise* Involuntary transfers or dischargee 
for the three conditions permitted by federal law. In addition, 
section 565C authorizes involuntary transfer or discharge of a 
patient who violates "contract provisions by knowingly divesting 
himself of his personal assets for the sole purpose of receiving 
medical assistance, " Ann. Code of Maryland, art. 43, 
$565C(a){18) (i) (3) . Since the federal regulations only 'reach 
nursing homes participating in the Medicare and/or Medicaid 
programs, the only question of possible inconsistency arises with 
regard to an attempted involuntary transfer or discharge of a 
resident in a Medicare and/or Medicaid certified home whose 
transfer or discharge is being sought solely on the basis that ho 
knowingly divested himself of assets* 

AS discussed in part one, a review of the Maryland Drovialon 
must necessarily start with a recognition that any stat;t statute 
that Is inconsistent with federal law is invalid under the 
Supremacy Clause, cffhus, no patient in a Medicare and/or Medicaid 
certified home may be discharged except for one of the three 
reasons enumerated under the federal regulation. However, an 
examination of the state statute reveals that any inconsistency 
would be unlikely to arise. 

Section 565C(a)(18)(l)(3) was added to Article 43 after the 
decision of the Court of Appeals for the Fourth Circuit in Pabula 
v. 9uck , 598 F.2d 869 (4th Cir. 1979), That decision enjoined 
enforcement of tne Maryland regulation that disqualified from 
medical assistance those persons who knowingly divested 
themselves, of personal assets for the sole purpose of receiving 
medic"Al assistance. A legislative amendment was therefore sought 
by the nursing home industry and enacted by the legislature In, 
the third reading of H , B « 137 (1980) in order to discourage a 
significant number of private pay patients from transferring 
assets for the sole purpose of qualifying for medical 
assistance. This change assured that nursing homes could 
•continue to receive the higher private pay rates for thes» 
patients for at least 12 months. Ann. Code of Maryland, art. 43, 
5565C(a)(18)(v). ' ' 

In 1981, the United States Congress enacted an amendment to 
the Social Security Act that authorized states, for the first 
time, to penalise certain reciplentswho transferred assets In 
order TTo qualify for Medicaid. ( Pub,!,. 96-61 t, sec. 5(b). These 
provisions are now contained in section 1902(j) of the Social 
Security Act, 42 U.S.C. 1396a(j). 

Pursuant to this federal authorisation, the Deoa-rtnent of 
Health and Mental Hvqlene adopted a regulation, effective 
November 1, 1981, that discuallfted from medical asa 1 stance, . 
certain in'J lv iilual3 who transferred assets in order to qualify 
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for Medicaid, COMMt 10.09. 01 . 10D. Thus, any recipUnt who 
unlawfully transfers assets In order to qualify for Medicaid will 
be .disqualified from the Program for up to two yeats. ' Such an 
individual will also bo ineligible for Medicaid reimbursement of * 
nursing home care and could then be transferred or discharged for 
nonpayment If no reimbursement^ is made to the home. 

It /s theoretically possible for some recipients to transfer 
assots, suffer a disqualification period, and then become 
eligible for Medical Assistance. The instant contract provisions 
could thereby come into play, Flowever, federal Law would 
prohibit a nursing homo from traryiferr Ing or disSarging a 
patient under such circumstances despite the soemfiin^ — ' 
authorisation under state law. 3/ 

a ' 
5 , Rom* dies 

Three typetf of remedies sre available to address the conduct 
comolained of. First, criminal sanctions can be sought against 
provU"t?i who violate appllc^le ertminal provision's. Second, 
civil administrative sanctions can be sought against providers 
who viahite applicable rules of conduct. Third, civil judicial 
proceedings can be initiated aialnst providers who ongage in 
conduct- that is prohibited by state or federal law. 

a. Cr luminal Sanctions 

In appropriate situations, criminal prosecut ions, can be * 
InlMated by either the Medicaid *raud Control Unit/ for coadnct 
th-ifc violates state criminal law3, or by the United States 
-Attorney, for conduct thar % violates federal criminal statutes. 
WeKiote that the discretionary decision to oronecute would not- 
likely be exercised where nursing homes engaged In a prohibited 
practice in a gooJ faith misunderstanding as to applicable law, ' 
particularly whore state law appeared to authorize the , 
practice. However, those pronecition units may well be 
Interested In pursuing cases ^)f a morn flagrant nature, 
particularly where the nursing home refused* to conform its 
conduct tfo auolLcable law after receiving notification of the 
illegality of thn conduct. We suggest below th^.t such 
notification take placo as soon an it is feasible to do so. 

We recommend that you continue your practice of referring 



}J Senate ?111 951 alr.n applied this provision to patients in 
Inttfr.seHi ate care facilities for the mentally retarded. TK* bill 
•■review loriter emph.?r,i^ri that, "Senate Bill 9 5^1 , . . canrfllfc 
withdraw v'iqht^ that ar« guar mteed by federal ii W . To the 
extent thAt It authorizes conduct that is proscribed by federal 
law, it cannot be given of feet. * 
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.suitable caste to the appropriate prosecution units and that you 
confer with those. units about whether referrals for prosecution 
in any particular class of cases is warranted. 

Jb. Administrative Sanctions 

The Department is required to monitor current policies and * 
practices of providers and may invoke appropriate sanctions under 
,fc 5 ?* L 5!f\. T &!" "notions art set forth in COMA* 10.09. 10, 16A* 
and 10.09. 1 1 » 16A, as foilowSi 

If the Department determines that a . 
provider, any agent or employee of the 
provider, or any person with an ownership, 
interest in tho provider, has failed to comply 
with applicable federal and *S tats laws and 
regulations, the Department may initiate one- ♦ 
or more of the following actions against the 
responsible -partyt 

(1) Suspension from the Program; A 

(2) Withholding of payment by the 
Program; 

(3) Removal from the Program; 

(4) Disqualification from future 
participation in the Program, either as a 
provider or as a person providing services for 

. which Program payment will bo claimed. 

\ • 
The Program Jthsre fore has various options as to possible * 
sanctione against homes that continue to violats federal law. * 

• - ej * 
In deciding whether or not to Initiate* administrative 
proceedings against a particular home, the Medical Assistance 
Compliance Administration may wish to consider the extent to 
which confusion regarding stats law contributed to violations of 
section 1909(d) of ^he Social Security Act. Unlike the interface 
with criminal law, the regulation* vest considerable discretion 
in your office to determine whethe> initiation of sanctions is 
appropriate. 

The imposition of administrative sanctions to remedy past 
practices raises a difficult question. This office is not aware 
of any cases In this Stats in which sanctions, suqh "as 
withholding of current reimbursement, have been imposed to make 
patients and their families whole. If you deterge that an 
appropriate case exists for such an aoproach, we Would review 
tho various legal options available to the Pr|~" 



It aop*ars that tho conduct complained of be widespread 

in the Industry, In order to encourage maximum compliance with 
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the applicable requirements of law, your office* may wish tof 
consider sending a warning notice as d first stop to all 
providers advising them of the illegality of the various 
practices. For those providers engaging in these practices in . 
Ignorance of federal law, this education effort may thereby 
discourage future violation*. 

-The Office On Aging should also be advised of these possible 
violations of federal law in order to expedite notification to 
current patients and their families. This information might also 
be included in future recipient mailings from the Program. 

The Medical Assistance Compliance Administration will also 
need to Investigate complaints by recipients end families. > 
Determining the factual basis for Complaints may often b* a/ 
difficult task* For example, with regafd'to encouragement Jof 
patient or relative "contributions" as 4 precondition of / 
admission, yrjur Investigations may reveal that patients an\jor 
their relative'! are being j>d to believe that a contribution will 
facilitate or guarantee the^r admission. 

In such c<vwi, it may bo necessary to go behind the express 
languaj" contained on forms provided by a facility. While the 
literature provided by a facility may indicate that contributions 
nre voluntary* In practice only those individuals who make 
contributions may be accepted from the waiting lint. The Program 
will th«»r*'C'ure nevd to review the admissions practices of 
faclliriM'i In addition tp conducting Interviews with patients and 
their fan l lies* 

In light of the availability of administrative sanctions, the 
Medical Asiintanc" Program will generally not be Involved in 
Initiating civil proceedings against providers. «. However, 
patient;; and/or their relatives nay seek td set aside exlstlnq 
contracts or to recover monies paid pursuant to unlawful private 
pay contract.!. In such* Cases, the Medical Assistance Program may 
wish to Intervene on th« side of patients and their families as 
an anl cmjqv?, friend of: the court, to discuss the 
r*lati"iii:*.iuj olff »»dnr al and state Iaw. The Office of the 
Attorney General ,1s willing to participate in an appropriate 
. caoaclty oh behalf of tho Program in any challenges to such 
contracts. 

\ 

Conoids Inn ? 

We hooe that this discussion ad*»nuat'»ly addt*«se«i the ledal 
'consequences o£ the conduct described in your request* Please 
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May 24, 1982 



The Honorable Hasry Hughes 
Governor of Maryland 
State Hout« 

Annapolis, Maryland 21404 



Re: Senate Dill 951 



Dear Governor Hughes: t * 1 

This office has reviewed for constitutionality and *legal 
sufficiency Senate Bill 951. This bill would define certain 
limited circumstances under which patients in intermediate 
caro facilities for the' mentally retarded could be involun- 
tarily transferred or discharged. Although the bill may be \ 
signed into law, two p^ovinions of the legislation conflict 
with federal lav/ and, because of the Supremacy Clause of the 
V, S. Constitution, must, be applied in accordance with federal 
law, , 

The first provision is found in the amendment enacting 
Section 7-709 (B)(3). This provision authorises intermediate 
care facilities for thf mentally retarded (ICF/MR).to involun- 
tarily transfer or discharge a patient who knowingly transfers 
personal assets in violation of contract provisions and only 
to becona eligible for medicaid benefits ,1/ ' 

J7 This provision was modeled after a provision in the Health- 
General Article, $19-345 (former Article 43, S565£(a)(18) 
(i)l3,) that defines the rights of patients in skilled 
nursing facilities and intermediate care facilities, T 
provi3lon raised similar problems undtfr federal law and 
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i 

All patients in skilled nursing Cacilities, intermediate 
care facilities, and intermediate care facilities for tho 
mentally retarded ha\e certain rights under fedoral*law. 
* These rights are known generically as the Patients 1 Dill of 
Rights 42 C.F.R. 442.404(c) defines the circumstances under 

!7 u n P* tienta be involuntarily transferred 

or discharged. The only circumstances permitted under this 
section are transfers or discharges for medical reasons, for 
yie welfare of the patient or the welfare of other residents, 
or for nonpayment. Violation of contract provisions on 1 * 
transfers of assets are. not a permissible basis for transfer 
or discharge. 

We are left- then with a bill provision that ajfcreaslv 
auJlorizes conduct that ia prohibit*! under federal* law. Thero- 
is a alight difference in the scope of 'the State bill and the 
federal regulations. Tho federal regulations protect all 
patlonta in ail facilities that receive either Medicare or' 
Medicaid ro unbur noment. The State bill would apply to all 
patents in all facility. As a practical matter, however, ; 
( the scope of tha two"provisiona would be coextensive. 

Pursuant to Article VI, Clauue 2 of the United States Con- 
stitution and Article 2 of tho Maryland Constitution, this 
federal law must: control as the supreme law of the land. The 
instant provision of Senate Dill 951 therefore cannot withdraw 
rights that ara guaranteed by federal law. To the extent that 
it Authorises conduct that is proscribed by federal law, it 
cannot be givon offoct. . 

' Tho second problem in the bill concerns the language 
confined xn Suction 7-709(D) (1) (i) . Thin provision prohibits 
Contractual frovUlons that, require patient* to remain as 
Priyat.- pay patients for; longer than one year. Conversely, 
it implicitly authorizes similar contractual provisions 
requM-ing patents to remain as private pay patients for up ' 
to one yo»r* ■ 4 ^ 

I • 

s ' ir "' : - 1.909(d) of the Social Security Act prohibits 
facilities participating in the Medicaid program from requiring 
such pr'.-Jdnisnion contracts This office nan been advised Tmi 
two occacions of the illegality of this conduct (see attached 
letter:)) and has advirwd the Department of Health anc* Mental 
Hygirjnu of this analysis. Moreover, in, the noar future, this 
offu:n will bo advlsinc, ,,11 nursing homes operating in the 
otatn of Maryland of the criminal pnnaltiun applicable to those 
P<>r:;ons wtto require patients and/or thoir families to sign such 
contracts, ' 

, urh t'r^f n nn \ 951 "° ul,! nor - "«Nrt.-«to facilities to require 
such pr./ato pay contract... Wo therefore do not- have a direct 
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May 2<L, 1992 



violation of fedural lav. However, It appears that the 
Legislature intended to authorize private pay contracts of ^ 
up to one year, To that extent, the provisions is incon- 
sistent with federal law and cannot be given effact. 

.In conclusion, it appears that this' bill was intended 
tojfc-mit presently permitted practices and thereby protect 
p&tianvu from certain abusive conduct. To the extent the 
bill doos 30, not inconsistent with federal law, these pro- 
yisions may be given effect if the bill is signed into law. 
However, those previsions discussed above which limit the 
rights of patients conflict with federal law and may not bo 
given* affect/ 





tephan M- Sa 
Attorney General 



Slhi/DFC: ^j?b 



Carl Eastwick, Esq, 
F, Carvel Payne 
Hon. Frr-d L , Wineland 
Hon, Malvin ^Steinberg 
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| V jJ^ DEPART.MENTOF HEALTH U HUMAN SERVICES 



fUfliOHi AltO'niy 



May 11, 1982 



n«9<on lit 

fhiUdlioni* PA 19101 




Chavkin 
it Attorn ay General 
>f the Attorney General 
it of Health and Mental Hygiene 
Preston Street 



Baltimore, md 21201 



Dear Mr. Chavkin: 

At your request, we have reviewed your draft memorandum to the Maryland 
Ot^tcj of Medical Cara Programs concerning the' legality of, the practice 
wnexeay certain Maryland nutting bona dparajcers require indlviduaia 
and/or their families to sign contracts agreeing to pay private pay 
rata* for a specified period before ccmerting to Medicaid* as a source 
or payment. We concur with your conclusion that, regardless of the 
State law provisions at Article 43, section 5o5C of the Annotared Coda 
of Mar/land, this conduct violatea federal criminal provisions at S1909 
of -the Social Security Act, 42 U.S.C. Sl396h(d) (2) (A) , whan the facility 
entering into sucn contract* is a Medicaid provider. - Indeed, as you can 
see by t^e attached copy ol a lettar to State .Medicaid agency 'counsel 
dated May 27, 1980, we are singly, reiterating cur legal position that 
such conduct violates federal law. 

As you know, the federal program requircniants do not mandate that providers 
accept Medicaid" patients. Ihere it general awarmess that Medicaid 
beneficiaries often experience more difficult/ than private pay patients 
in gaining admission to lonO farm care facilities. ttijs issue is well 
illustrated by a^otica of Proposed Rulemaking published on July 14, 
1980 (45 f.r. 47372) concerning "selection of patients by source of 
payment, H which states as follows i 

* We solicit cuuiunts on what, if any, regulator/ involvermnt is 
appropriate with regard to facility policies on admitting ^Medicare 
or Medicaid patients, * 

There is nn apparent shortage of nursing home beds for Medicare 
and Medicaid patients, Xhay appear to be .on waiting lists lancer 
than private pay patients who rarely seem to have trouble finding 
an available bed. For Medicare benef iciarios , the problem is a 
shortage of certified bods* for Medicaid benef iciariaa , ' the problem 
is gaining admission, We note that participation in Medicare and 
Medicaid is voluntary, antt some facilities may now ^compensate foe 
low governrirtnt rel^toursemsnt rates by nviintuiining a certain prcpcrti.cn 
Of private pay patients, % . 
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havkin, Assistant Attonwy CJencuraJL 



In Odb vief, although .a Medicaid pwvddcr inay opt to enhance ita twijriburcc^j: 
by acmi tiling only private pay patients without violating fedural law 
. and regulation*', a provider irav not contract, to accent a pa tick as a 
'Medicaid b«ncficiary under the cenditien that the provider first recoivo' 
payment at the private rote for sup to 'a year. In this situation, ww 
agree with your ocai elusion that the provider has not nwtreiy exercitoi . ° 
its conceded risht to cUsd&iifdnata arncnu prospective patients based on" 
: the source of payment HfS their care, but had inpouod a pro-acraijjsicn 
cenditien directly related to Medicaid eii^lhliity in violation of 
51909(d) (2) (A) of the Social fiedgncity Act, 42fO-£c; S1396h(d) (2) (A) / 

We alio cencur in 'your observation that federal legislation enaot-ad v • 
subsequent to ftiry Land's State law provision at Article 43, section ' >. * ' 
5u3C s^cea far towards remedying the • ci^evna ranees which largely fostered 
the wiact^ent of this State law, vis.-, to flrcrviait? individuals *r^ni ' ; 
transferring thotir assets fair less tneh fair consideration in order •to . ' 
obtain SkxUo^d *Ugil?ility. gee 5150211) <tf the' Social- Security ■ Apt, „ ' 
42 UiffX* tfl396a(}) enactfrf byTffiaticsi S'tb) , Pub,I* 96-*il. ■ ' . \ 



we nc^J char you will .find theae-'comfrtnbi' useful as vou finalize your 

. ... -i ■ - ■ - ' 



.drj e-c opinion Xri iiua »metver. ... fcs t u* Iokw .if' we ■ can' to ,bf turgor 



Sincwdy; ' 

. Davj^l R: Qdp • : ? 
' Acting Regional Attonno-/. 
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I-toy 27, 1330 

Hot Federal rrohlbitlcn 
Against iteming Baas - 

fbr ifcdlcaid Pa tien ts, 



\ 

JJuaaa'n. C*uvay ' 1 

/jwistant Atto^tyy Gocoral 
to^r^ntof Health ani >i**xl Bygiana . 
201 tfcst Prastcn Street 
Belti=sza, ;tiryland 21201 

toar its. Cauvayj '* 

SSi*^ T?^**** latte of ivy €, 1980, rvr^tiag that 
ftMsa yca of the.lacal auppcrt iter th* Pacicnal rgjlcald Direc--' a 

~*rl£?^^**. «rrx* roruira that a wiical aaaistarx^ racist 
pay privately la aruar to gain fidniittcaeo to tho w^^.^" -«= 4 -«wn 

(d) tfrovsr tacwlr^ly and willfully— 

(2) Charr?Gs, solicits, accapta, or receives, In additim to 
a ny ga r-Tit otiarvii* rocairnd to ba paid uraar a S!_&ta 
• approved u=dsr thin cubciaptar, anv gift, to?, ,v Jt 4 

— - phllanthrcpia ocr.trdJhuticn irra an crroniratloa or a 
parson uwelatad to tha pntiastj— 

^^J^-Tf^Z^ ^ "Setting a patient to a tessltal 
- T^!? rar»Lng facility, or inbarraiiata caro facility. .*. 
' uf^f 0 *?, 0 * «^v^« previa therein to tho ^ticAt 

#? IStS °* * u? 53 <=»victi=n thartso* shall ba 

^^Jf^ n ^ C25 ' 000 OT for rot ra t^i 

zivo years, Vcc both* 




^JtopartsCTt ^ nog yet prcrulptcti rtsculatlxna xrxtcr this fita 
prcvlcijca, but we 
prob 



^ivnfcsd^ a pori^ of tea 13 nsntha to tuo 
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.page 2 - S usan K. Gauvey, Assistant Afctsrray General 
Plczsa 1st U3 taw if yea haro furthar ^esticctt ca this nnttar: 

■ Faglfr.nl Afctarnay > 
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Attachment 3 



ntle 10 

DEPARTMENT OF HEALTH AND MENTAL HYGIENE 

Subtitle 09 MEDICAL CARE PROGRAMS 
Chapter 11 Intermediate Care Facility Services 

Authority Article 41, 1206; Htalth Gtn«ral Artirir, 112104b! And lHOft; 
Annotated Cod* of Maryland 

♦01 Definition*. 

A. The following term* have the meanings Indicated. 

B. Derma Defined. 

(1) "Accrual basis" meana recording revenue in the period whan 
earned, regardteaa of when collected, and recording expenses in the 
period when incurred, regardless of when paid. j 

(2) 'Activity of Daily Living (ADD" means one of five funtUons * 
(bathing, dressing, mobility, continence, eating) for which nursing 
home residents are to be evaluated in terms of requiring help in the 
performance of the function. « 

(3) "ADL classification"* means one of four categories into which a * 
resident will be assigned on the baais of the number of Activities ef 
Daily Living in which the resident is found dependent during a patieet 
assessment and the types of procedures the facility is required to 
provide to the resident. 

(4) "Administrative day M means a day of care rendered to a rfdp* 
lent who no longer requires the level of care being provided. 

(5) "Allowable coat H meana costs that art includable In the per 
diem rate and that represent the providers actual cost as verified bj 
the Department or.the Departments designee. 

(£) "Appropriate facility" means a facitity located within a 25-mile 
radius of the location of the facility currently rendering care to the 
recipient or a more distant facitity if acceptable tp the recipient which 
facility is licensed and certified to render the recipients required level 
of care. 

17) "Bad debts" mearts amounts considered to be uncollectitye 
from accounts and notes receivable that were created or acquired in 
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10,09,1 {. 17 Department or Health and Mental Hygiene 

* 

C. A provider may not use a recipient* personal needs fond for care 
or services which are either allowable as paU of the per diem coat or 
otherwise covered by the Medical Assistance'Program. 

D. Upon request during normal business hours, 7 days a week, for a 
minimum of 3 hours each day, a provider shall allow a recipient to 
withdrav^or otherwise use his personal needs fund. 

E. A provider may not use a recipients personal needs fund for care 
or services not requested or not provided. A recipients personal needs 
fund may not be used to retire a pre-existing debt. • - 

». 

►17 Recovery and Reimbursement 

A. If the recipient has insurance, or if any other person is obligated ^ 
either legally or conUwctually to pay for or to reimburse the recipient 
for any service covered by this chapter, the provider shall seek payment 
from that source. If payment is made by both the Program and the 
insurance or other source, the provider shall refand to the Department, 
within CO days of receipt, the amount paid by the Program, or the 
insurance or other source, whichever is less. 

B. The provider shall reimburse the Department for any overpay- 
ment. 

.18 Cause for Suspension or Removal and Imposition of Sane- 
* lions. 

•A. If the Department determines that a provider, any agent or em- 
ployee of the provider, of any person with nn ownership interest in the 
. provider has failed to comply with applicable federal or State laws or 
regulations, the' Department may initiate one or more of the following 
actions against the responsible party: 
U) Suspension from the Program; 

(2) Withholding of payment by the Program; 

(3) Removal from the Program; 

(4) Disqualification from future participation in the Program, oi- 
ther as a provider or as a person providing service^ for which Program 
payment will be claimed. 

B. If the Secretary of Health and Human Services suspends or re- 
moves a provider from participation in Medicare, tho Department will 
take similar action. 
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C ( The* Department will give reasonable written notice to the Inter- 
mediate care facility, to recipients, recipient*' next of kin, and othen 
who may be affected, of iU intention to impose sanctions. The written 
notice will state the effective date and specific reasons for the proposed 
action, and advise the provider of the right to appeal 

D. A provider who voluntarily withdraws from' the Program or is 
removed or suspended from the Program according to this regulation 
shell notify recipients that he no longer honors' Medical* Assistive 
cards befbre he renders additional services. 

♦ 10 Appeal Procedures. 

Providers filing appeals from administrative decisions made in con- 
nection with these regulations shall do so according to Health General 
Article, 92-207, and Article 41, §244 ot seq., Annotated Cpde of Mary- 
land. ' . . 

I 

.20 Interpretive Regulation. 

Except when the language of a specific regulation indicates an intent 
by the Department W> provide reimbursement for covered services to 
Program recipients without regard to the availability of Federal Finan- 
cial Participation, Stnto regulations shall be interpreted in conformity 
with applicable foderm statutes «and regulations. 

Administrative History ,„ 

EfTttlivt d.it July 9, 1978 (2 M Md It 1074) 
Regulation 0.1 amended effectlvt Jtnutry 30. 1976 (3.4 Md. R 2161 
Regulation .03H amended effective December 31. 1075 0:4 Md. R. 210) 
Regulation .033 adopted at an emergency provlelon effective July 1, 1977 (4 isNMd. It 

11441. adopted permanently effective October 21, 1077 (4 22 Md R, 1671) 
Regulation .0.1 Y amended effective Septembtr 29. 1076 (3 20 Md R. 1144) 
Regulation OS amended effective August 17, 107TU17 Md. R. 130?) 
Regulelion .09 amended a* an emergency provision effective April 1, 1077 14 8 Md. K. 

63 1\ emergency status extended at 4:17 Md. R* 1291 (Emergency provision* art 

temporary and not printed in GOMAR) - ^ 
Rflgulatlon 06 amended •ffrttlv* August 17«fcl(4:l2Md R 1300) 
Regulation .06!) amended effective January 3flP»^(^ff* Md R. 216) 
Reguletion OflC Jdopted as an emergency provision effective July 1. 1977 (4.15 Md. R. 

1144); adopted permanently effective October 21^977 (4 22 Md R, 1671) ~ 
Regulation .07 amended effective August 17. 1977 (4:17 Md. It 13001 1 * *wV » 
, Regulation 09 amended effective August 17. 1977 (4:17 Md R. 1300) / 
Regulation 09A amended effective Seplember'29. 1976 (£20 Md. M 1 144) 
Regulation 09D amended as an emergency provision effective April 1. 1977 (4 8 Md. at 

631). emergency status extended at 4:17 Md. R. 1291 (Emergency provisions ate 

temporary ami not printed in COMAR) 
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10.09.11.20 Department of Hxavth and Mental Hyoienr . 

Regulation 09B, D amended affective January 30. 1076 (3:4 Md. It 316) 

R«g ulalion 09A amended at an tmtrgancy provision effective July 1, 1977 (4:16 Md. 

R. lM4);adopttd permanently effcctlva October 21, 1077 (4:2? Md. R 1671) 
Regulation Q9A amenfted a# an emergency provision effective Juna 13, 1078 (0 13 Md. 
- R. 1039); (Bmarffncy provisions ere temporary and not printed tn COMAR) 
Reguletlons 03 and .00 amanded at an amargtncy provlalon atftollva January 1, 1078 

(5:1 Md R. 16), (Emergency provisions are temporary and noi printed In COMAR) 
Regulations .03, .06, 08, and .09 amended u an emergency provision effKtlve March 

16. 1978 (6; 17 Md. R 6)8); (Emergency provisions ere temporary and not pHnted ia 

COMAR) \ , ' 



Chapter revised effective July 1. 1078 (5:13 Md ft 10621 

Regulations OlQ. R. W. JJ. MM; .02; 07B amended effective Ufccember 14, 1970(6:25 
Md R 1980) 

Regulation 01M-1 and M 2 adopted effc^fve July 1, I960 (7 13 Md R. 1276) . •% 
Regulation* .010, .06; .070 amended effective January 1, 1980 (6:26 Md. a 2074) 
Regulations 01l>-R and 03K repealed effective January 1, I960 (6 26 Md. R. 2074) 
^^yfulotion 01 P adopted effective January 1, 19H0 (8 28 Md. It 20741 

Regulation* 01LL, and 08M, and .09 A adopted effect I ve December 14, 1970 (6:26 
Md. R. 1980) 

Regulation .071 adopted effective July 1, 1980(7:13 Md. a 1278) 

Regulation 08E amended aa an emergency provision effective July 1, 1978(6:14 Md. 

R 1131); adopted permetiently effective November 8, 1078 (3:22 Md. R. 1073) 
• Regulation .11 amended effective December 20, 1962 (9 26 Md. ft 2484) 
Regulation .110 adopted aa an emergency provision effective October 1 16, 1970 (6 TV 

(*td. R 1776), emergency status expired March 1, 1980 (Emergency provisions are 

temporary %nd not printed In COMARi 
Regulation I6A, D amended effective August 17, 1981 (8 )8 Md. a 1385) 
Regulation .18 adopted effective October 25, 1982 (9:21 Md. 11,2} 06) 

Chapter revised effective January 1. 108TV0 25 Md. R 2480) 

Regulation 03 amended as afi emergency provision effective l flehjmary 18, 1983 (106 

Md a 536); (Emergency peovUllns are temporary and not jMCsd in COMAR) 
Regulation 13E amended aa an emergency provision effectljfbanuary 1, 1983 (tCrl 

Md. R. 21); adopted permenentlf*ffect*ve May 1, 1983 (IffiV Md. a 634) 



608>46 



167 



165 



Attachwmt 4 




n=-BA 0 S£ A ^ S i ISTANCE COMPLIANCE ADMINISTRATION 
DEPARTMENT OF HEALTH AND MENTAL HYGIENE 

300 WIST PRE3T0N STRICT 



Mt#nr HughM. Qov*no< 



QAUIMORf , MARYIANO 21201 ♦ Ai#«C«f«301 * J*) ?7Q»: 
TTV FOn 0€AF! Gilto, A,U 383 76N ♦ O.C. M.tro 641 04»> 
ChviM H, But*, Ji., S«.D. 8tti«u<y 



December 10, )9af(f^ 



Mr. Millard L. Cursey, Jr. 

.Administrator , , " 

Holly Hill Manor, Inc, 
531 Stevejuon Lane 
Towson^Wyl aha 21204 

Dear Mr. Cursey: 

M«tiriVf D 5 P ^ r tf e !I t 5 oa1th and MenU1 '^lone ^rslng Home Advisory 
Notice dated 0u^ 9, 1982, John L. Gra«n, Acting Secretary, directed all 
?ho r ?! n ^? mG ! ] F* n l** b * thG Apartment to make certain amendnents to 

3 L<?!h^noI C ° n ^ ft ^ ?? d t0 np ^ ify pdt1onts and/o,P * he1r cantors 
chan 9 e *« This Notice was pursuant to an Advice of Counsel from 
the Attorney General which advised that Admission Agreements requlrlno 
E!!rl GntS t ?/ em 2 1r l J 1n a P^vate*.pay status for a specified period of time 

1909 (d) 2)(A) of the Social Security Act and, therefore, violation of 
the Conditions of Participation In the Medical Assistance Program, 

OctobJ? oT?9B2: l ° the * Not1ce ^ ou notified me by your letter dated 



Upon advice of count** Holly mn Manor Inc. Is 
unfiling to modify 1ts^e*flHnts at this time and 
will continue to use previously State of Maryland 
approved agreements until the present litigation Is 
resolved." 

As a consequence of your stated position, on November 10. 1902 
representatives of the Department visited your facility to n pect the 
?n n ^ C JL y ° U requ ^ °f Individuals admitted, Hpfth before and iubsiqlent 
to the Issuance of ^Attorney General!! Advice of Counsel l ? q 
July 7, 1982. This Irispoiptlon revo^lod that of sixty patlont 



copied: 
1 



letter on 
patlont records 



Twenty-eight In residence as of Juty 7, lgo« and all five 

aii*!-:vd subsequent to July ?f\96Z had contracts wh<- 
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Mr. Millard L. Cursey, Jr. t 
December 10, 1982 
Pago two 

contained the folllwng wording: 

^"In accordance with Maryland law the Facility may * 
require the Resident to remain as a private pay 
resident for no longer than twelve months as a 
condition for remaining 4n the Facility In the 
event the Resident becomes. Medicaid eligible. 

J. Seventeen in residence as of July 7, 1982 had contracts which 

contained the following wording: ^ 

i 

"That the Facility will not accept parent for k . 
•services from any government third party^payor 
programs." ♦ 
^. 

3. Ten 1n residence as of July 1\ '198? had contracts with 
amendments which contained the following wgrding: 

"Holly Mill Manor, Inc. will not accept payment 
jj± for services from any, government third porty payor * n 

W- programs." 

4. No evidence was found In any record of any contract amendments 
Incorporating the provisions outlined In the Nursing Home 
Advisory Notice of July 4, 1982. 

From the foregoing, it is clear the admission agreements currently 
in force at Holly Hill Manor violate Federal and State laws and regulations 
by requiring Individuals and/or their families to. pay private-pay rates for 
up to one year prior to acceptance of Medicaid. Further 1t Is clear that 
Holly Hill Manor, Inc. 1s 1n violation of its agreement dated August 25, 
1982 with the State Department of Health \nd Mental Hygiene by refusing to 
"accept payment from any government tttird party payor program." Therefore, 
In accordance with COMAR 10.09.11.16, by copy of this letter I am directing 
the Medical Assistance Operations Administration tof make no /urther pay- 
ments for services rendered by Holly Hill ManOr, Inc. after January 31 , 1983. 
This sanction will be reconsidered Immediately upon presentation of evidence 
that action has been taken to comply with applicable Federal and State laws 
and regulations, 1n accordance with the directions Issued In the Department' $ 
Nursing Home Advisory Notice of July 9, 1982. 

You Rave the right to appeal this order In accordance with Article 41, 
Section 206A and*'20GB and Article 41, Section 244 et seq. of the Annotated 
Code of Maryland. Filing an appeal stays Imposition of the sanctlpns until 
the appeal 1s heard. You may file an appeal by notifying the Department 
Hearing Lxamlner within JO days of receipt of this letter. If you do so, 
a hearing will then be scheduled at which time you will "have the opportunity 
to contest this decision. 



K 4 



Slnperely, ' rs /l * 

LarfH'nuj 'X. ;\tyne, Director ' « 
LRP-.mat Medical Assistance Compliance Administration 
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DEPARTMENT OF HEALTW AND MENTAL HYGIENE 

Page three • chum* buck. sco. 

cc:* nr. John L. Groon, Deputy Secretary 1 ♦ 

:•]$. Auole Wlliack> Assistant Socretary for Medical Core Programs 

Z' r 1p ? rt> ??!^ tor ' Hed1ca1 Assistance Operations Administration 

2/ r?rft nt S M ? f • 01vl5lon of Licensing and Certification 

Mr. David CbavMn, Assistant Attorney General 

Mr ; U «odman, C.A.E,, Executlvo Director, i:oalt!i Facilities 

Association of Maryland 

bec: Ms. Jeanne t. Fisher ' ^ 1 

Hs. Mel vlna Ford 

/Mr- Samuel Col gain 

/Mr. Richard Cederstro* 



1 * 
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OFFICE OF THE SECRETARY 
DEPARTMENT OF HEALTH AND MENTAL HYGIENE 

30p WEST PRESTON STREET • BALTIMORE. MARYJLANO 21201 • Ar#»C<xJi30l • 3»- ?642 
M.rrvHu«N.,OO^mof % . S ChailM H- Buck. Jr., 8c.D. Stcfitiiy 



June 1, 1983 



Sanford V. Teplitzky, Esquire 

Jervis S. Finney, Esquire 

Ober, Grimes fcShriver 

1600 Maryland National Bank Building 

Baltimore, Maryland 21202 V j 



Ret Summit Nursing Home 82-MAP-264 

Frederick Villa Nursing Center - 82-MAP*-273* * 
Sykepville Eldercare Center - 82-MAP-274 

» * 

GentlemeAi n a 

Krtcloaed 'please find my proposal for decision, including 
Statement 'of'cane, Issues, Findings of Fact, Law and Regulations, 
Conclusion and Recommendation in accordance with Article^!* 
Section 253 f of the Annotated* Code of Maryland. 

f Within fifteen (15) working days after deposit in the mail 
by this Office of this proposed decision, you may* lie written 
exceptions and 'request* to present oral argument to the Secretary 
or his designee. * 

Copies of your exceptions must also be mailed to all parties 
or thftir -counsel at the same tflffe, ' 

A copy of this' proposal for, decision has also been forwarded 
to the Secretary on even date t . * 

If no exceptions and request to present argument to the 
* Secretary are filed, the Secretary shall isstie Ilia final 
decision . - 




(it even 'nt v*tfqe] 
Hear ing' F>xaminer // 
Office of Hearings 
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SUMMIT NURSING HOME 

FREDERICK VILLA NURSING CENTER 

and • 

SYKESVILLE ELDERCARF, CENTER 
Appellants 

vs. 

MEDICAL CARE PROGRAMS ^ 
DEPARTMENT OF HEALTH AND ■ 
MENTAL HYGIENE 

Appellee • 



BEFORE A HEARING EXAMINER 
OF THE DEPARTMENT OF 
HEALTH AND MENTAL HYGIENE 



HEARING OFFICE DOCKET NOS . 
42-MAP-264 
82-MAP-273 
32^MAP-274 



STATEMENT OF CASE, 
ISSUES, FINDINGS OF FACT. 
<■ LAW & REGULATIONS , 

CONCLUSION AND RECOMMENDATION 



STATEMENT- OF CASE-, 

On July 9, 1902, John L. Green , -Deputy Secretary far 

. Operations^ the Department 06 taeaLth 'and Mental' Hygiene; for the 

State of naryiand^moued distributed to air nursing homes in 

Maryland ^ ^.tifie^«edicaid,p r oviderfl A Nursing Home^ Advisory 

Notice.' Attached to . said Advisory Notice' was , an advice of 

counsel* letter signed by Stephen H. Sachs, Attorney General for 

^Stat,^ Maryland and Wother Assistant Attorneys General.* 

" " V The.Tpart of the Advisory Notice which atlted' the 

•following was objected to and challenged by the Appellants: 

"1. ^Nurainq horne»operators may nofc require 

individuals and/or their families to sign \ 
v *'°™ a ^7 freeing to pay pr ivato~pay rates for 
y * specified period before converting to Medical ' 

> fu S A 2 fcan ?*- coverage/. Federal. Law supercedes t 
; , the Maryland Statute on this subject and ' 
. v ; Article U, Section 565C<a) < 18) <v) cannot be 

™?f? J 09 ?! ef ^ ect with re * ard t0 nu ™l»<! names '.' 
Participating in the Medicaid Program.* 

, , The statutory authority cited by the Attorney General ' 
of Maryland in,his adviae of counsel letter is Section 
I900(d)^)|n, o^^/Bo^iM WooXitity ^ct,,codiEled at 42 U.S.C, 
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$1 396h (d)(2)(A). Section 1909(d) designates certain penaltiee 

for violation* of thp Medical Assistance' ( or ^Medicaid) statute 1 , 

.and provides as follows; 

*(d) Whoever knowingly and willfully — # 

fl) charges, for any, service provided to a 
patient under a State plan approved 
under this subchapter at a ra,te in 
"* excess of the rates established by the 

State, or 

(2) charges, solicits, accepts or 

receives, in addition to any amount 
otherwise required to be paid under a 
* State plan approved under this 

subchapter, any gift, money, donation, 
or other consideration (other than a 
charitable, religious, or 
philantrhopic contribution from an ' 
organization or from a^person 
v. unrelated to the patient) — 

(A) as a precondition of admitting a 
patient to a hospital, skilled 
nursing facility, or intermedi ate 
care facility, 

(B) as a requirement for the patient's 
continued stay in such a facility, 

when the cost of the services provided 
therein to, the patient is paid for (in whole 
or in part) under the State plan, 

shall be guilty of a felony and upon 
conviction thereof shall be fined not more 
than $25,000 or imprisoned for not more than 
■ five years, or both." 

42 U.S*C. S 1396h(d) . 

Article 43, S565C( a) ( 18) (v) of the Annotated Code of 

Maryland (recently dodified in somewhat modified form in Health 

General Article $ 19-345 (c)( 1) (i) (1982) ), referred to in the 

Advisory Notice, .provides* *. \ 

"Ah admission contraot of a Medicaid certified / ./ • 
facility may not require a patient to remain a 
' fc>rivate*pay patient for more than twelve months as 
a condition for remaining in the nursing home in . 
the event the patient becomes Medicaid eligible. H 

During the 90 day period after the issuance of t)ie' 
Advisory Notice, counsel for 'Appellants and for the Health 



"Facilities Association; of Maryland- ( M HFAM H ) engaged in 
;:.cpr^^ond^nce VjjjBr A'itorney General Sachs in an attempt to 
t obtain clarification of the scope and effect of both the Advisory 
':Notrq»;-«^ Ge ; nerai;a adVice of counsel Hot ter . 

During the saVie 90 day period, certain nursing home members of 
-IIPAM-.w^re, :in4p^c.t^d v by. State authorities and were cited for their 

failure to delete private* pay juration of stay agreements from 

their contracts,*. 

'Ap^llalrLtMhurSi^hdrtica and other members of HFAM have 
advised the, State that they wilKcontinue to employ the one year 
.private pa*f 'tfurat&onvb* « ptay agreements because they do not 
violate States or Federal lay/h^bsequent to receipt of that 
advice^om thV nur's,W homes, the State announced sanctions' 
against certain pursing ^omes ; cutting off Medicaid reimbursement 
to these homes for alleged violation of Federal law as 
interpreted', in tti.e Advisory '.Notice-. This appeal followed the 
imposition of the santibn6, ' V 

All sanctions have been stayed pending this decision. 
^ *■ This Action concerhs>\juration of stay agreements 

entered into between nursing foomes and individuals, or parties 
.tesppnsjble for. the ihdiy idtfa-ls/j who present themselves to the 
facilities as. private pay pat lahts , ' All parties have stipulated 
Ihtf .private pay duration of stay, agreements are entered into 
witl** individuals who are on private pay status on the day of 
beir admi-skion to the facilities. At such time,- there is no 
assurance,, aryd. indeed no way of knowing, whether the patient will 
eyer be eligible fc6r Medicaid benefits. ' . 

. A typical duration of stay agreement was employed by 
fcykesvllle filderrf^ei Center , Under such an agreement, the 
patties to the contract agree that the patiant may elec| to have 
nls care paid ;f) { otf ;|?y Medicaid only after a certain period of 
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time, typically one year. The agreement assumes that the patient 
will have a continuing need for the level of care furnished by 
the facility beyond the one year period. 

It is Appellants' position that nothing in the Federal 
statute invalidates such a private pay duration of stay agreement 
entered into voluntarily by both parties, * 

As a result of this difference of opinion, suit was 
filed in Federal Court by the Appellants, Judge Ramaey abstained - 
from taking jurisdiction over the case, since there was a State 
process available that could prvid<| relief,. 

On March. 11, 198 3 , oral>6rgument was made in this State 
.administrative forum in addition to the submission of briefs and 
exhibits by both the Appellant and Appellee. Additionally, the 
Appellants submitted copies of all documents submitted for review 
by Judge Ramsey. 

prior to said oral argument on March 11, 1983* both 
Appellant and AppeLleo* agreed that both the Secretary of the 
Department of Health and Mental Hygiene, and, therefore, myself 
are not "per bd m bound by the three-signature Attorney's General 
, advice ojE counsel letter, dated July 7, 1982. • 

i y 

" . ISSUES 0 

1. May nursing homes in the State of Maryland enter 
into. private' pay duration of stay agreements with individuals who 
are on private pay status (persons who are not certified for 
receipt- of Medicaid benefits whether or not they are eligible for 
such benefits) ,03 of the day they sign the admission agreement? 

* 2, If thfr answer to. issue, number one is yes, can the 
private pay duration of stay- agreements be enforced if and when 
the patient becomes eligible for receipt of Medicaid benefits and 
chooses to receive those berfef its,? , . 0 

FACTS ' , \* 



m 

On July 9,' 1982, John L. Green, Deputy Secretary foe 
Operations of Health and Mental Hygiene for the State of ) 
Maryland, issued and distributed to all nursing homes in Maryland 
certified as Medicaid providers a Nursing Home Advisory Notice, 
and attached to said Notice an advice of counsel letter signed by 
two Assistant Attorneys .General and Stephen H.* Sachs, Attorney 
General for the State of Maryland, dated July ^, 1982. 

During the 90 days following the issuance of the 
Advisory Notice, the Appellants and certain other nursing homes 
were inspected by State authorities. 

This Inspection consisted of review of contracts 
between the inspected nursing home and patients presently 
residing, in such nursing homes. 

Such contracts, which were investigated by the Agency, 
contained in one form or the other the provision that the patient 
may elect to have his care paid for by Medicaid only after a 
certain period of time, typically one year. 

puring this 90 day period of inspection, the nursing . 
homes who were in violation of the Nursing Home Advisory Notice 
were sanctioned by the State of Maryland by being cut off from 
Medicaid reimbursement. Such sanctions were issued by the State 
of. Maryland only after the individual ^nursing home refused to 
change the contracts between themselves and the patient to bring 
them into conformity with the' July 9, 1982 Nursing Home Advisory 
Notice. 

LAW & REGULATIONS 

Section 1909(d)(2)(A) of the Social Security Act, 42 

U.S.C. §1396h(d)(2)(A), provides that* 

"Whoever knowingly and willfully . , . charges, 
. solicits, accepts, or receives, in addition to any 
amount otherwise required to be paid under a State 
plan approved under this title, any gift, money, 
donation, or other consideration (other than a 
charitable, religious, or ph ilantrhopic 

-5" 

« « 
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contribution from an organization or from a person V 
unrelated to the patient) • • • as a precondition 
of admitting a ^patient to a hospital, skilled . 
nursing facility, or intermediate care faolllfc^l^ ♦ 
shall'to*r*jullty of a felony and upon convicti^r 
thereof / 7 4hall be fined not more than $25,00oHTr 
impjjiaortW 'for not more than five yea.rs, or both," 



; 'Th*^<-;Sy District Court mi the District of Maryland 

nptjed in inO} ; v, ,^4i^al Sq ft vlce of the District of Columbia , 

Civil Action No ( V K-7>-952., 1981-1 Trade Cas. 64,14.4 (June 30, 

i^L^ be void as against public policy. In 

1 r^^Ot ^rom*£ e^* jpr*»Tl ' ■ ^ the Circuit Court of Appeals for the 

Di st e icX/of '€^un^ia'''ln\ ^iliamq v. Walker-*Thomas Furniture Co. , . 

3$a r ^4*;-"ilA^Di6> 1 -,Cir • 1965), the Court noted thatt 

t:: ; v ; / r ";^ fc -, r .H \ffixffijiff3&tXy of little ba rga In I ng power , and 
*:.V."- ~''-~"4fence ti^t4e~£gal choice, signs a commercially 
"""■.-V^:^ • • * tne Court should 

rr ? ' •■Stttiside'r whether ' the terms of the contract are so 
-f : '•" " 7 r; : - u|& a I r t h a t , enf o r c erne n t should be withheld. 1 * 

^ As.;^pittl'n^d Jd^ Representative Pepper during floor consideration 

of thlVam^nditient; th&re Is no meaningful bargaining possible 

^fc^WSiftk^ admission and the home. The patient 

■ ^Hb^td \t,& <\Kkkf\t\ai leave It." He can agree to the terms or 

go wi v ^hdaV/^iscticai frare. Under such circumstances, as 

v.. V.. - 

Represent* t*|ve |*kp5>er noted, the contract Is nothing less than 
"blackmail. ^ 123 'Cong. Rec. 30,531 (1977). 
' V.' ^ . Under the Supremacy Clause of the United State 
Constitution, any State statute' that is Inconsistent with a 
validly* arreted Federal law Is void. Article VI, clause 2 of the 
United'. $tf#t;e vtttnstltut Ion provides thatt 

r\y * ■.: - % - . - : . \ V ' • ' •' ■ , 

" V ^aV^COnstltutlon, and the Laws of the United 
r .„ ...... V? 'Stages* -which shall be made in Pursuance thereof i 

:^ -an^ -^11 treaties made, or which shall be made, 
, v undet the Authority of the United States, shall be 
.v>i:v ,w>; /; it .the supreme Law of the Land> and the Judges in 

'l^i every State shall be bound thereby, any Thing in 
^•VV : ''V"^'0'h* Constitution or Laws of any State to the 
; -si .r ^ • C Oi^ t r a r y\ fi o t w i t h s t a nd i n g * H 

:l fi$?.b$L& Rgafij &i liHtg ^J^ r d * 4 Q 6 U%S * 598 < 1972 >' Townsend v, 
-'"^WAftto- -+H JJy^'iafr ) \ ' Graham v . Richardson , 403 U.8. 365 
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This requirement is paralleled in Article 2 of the V 
Declaration of Rigtfts to the Constitution Of* Maryland. This 
provides that State law cannot authorize conduct prohibited by 
Federal law, 

42 CiF.R. 447,15 provides that; 

"A State plan must provide that the medicaid agency 
must limit participation in the medicaid program to 
providers #ho accept, as payment in full, the 
amounts paid by the agency," 

This provision is paralleled in the state regulations for nursing 

homes at COMAR 10.09.10.031 and 10*09-11. 03E. 

As Sutherland explains in his^eatise, Statutory 

Construction (4th, ed., 1974 ), at Volume 3, S59.06* 



en 



"The rule that penal or criminal statutes are giVo 
a strict construction is not the only factor which 
influences the interpretation of such laws; 
instead, the rule is merely one among various aids 
which may be useful in determining the meaning of 
penal laws. (Citations omitted.) This has been 
recognized time and again by the decisions, which 
frequently enunciate the principle that the intent 
of the legislature or the meaning of the statute, 
must govern and that a strict construction should 
not be permitted to defeat the policy and purposes 
of the statute.* 1 

This ruje has beert consistently applied by the United 

States Supreme Court. For example, in Scarborough v. United 

States, 431 U.S. 563 (1977), the Supreme Court affirmed a 

conviction over a petitioner's challenge to a judicial 

construction' of the Omnibus Crime Control and Safe Streets Act of 

1968. The Court agreed that the statute had been ambiguously 

drafted and that it was difJicult to conclude which* clauses were 

modified by a subsection of the bill. However, the Court 

concluded that any ambiguity wa© eliminated by reference to the 

legislative history of the provision. As the Court explained! 

[Petitioner seeks *to invoke the two principles of 
statutory construction relied on in Bass - lenity 
in construing criminal statutes and caution where 
the federal-state balance is implicated. 
Petitioner, however, overlooks the fact that we did 
not turn to these guides in Bass until wp had 

. v 
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concluded that H [a]fter Seizing every thing from 
* which aid can be. derived, 1 ... we are left with 

an ambiguous y atatufce.i 404 U.S., 4it 347/ 92 S. # 
Ct., at 522* The principles are applicable only 
when we are uncertain about the statute's meaning - 
and are not to be used * in complete disregard of 
the- purpose of the legislature.^ (Citations • 
omitted.) Here, the intent of Congress is clear . M * 

* •'■ 

Id».j at 577. In the .instant case, that ambiguity can be properly 

«> * ♦ 

resolved by reference to the legislative history and th^* 



•construction intended by Congress In adopting the Pepper 
Admendtoen t . 

Similarly, in Bifulco v. United States , 447 U.S. 381 
(1980), the Court considered 'the legislative history of the 
criminal statute at issue in order to determine the appropriate 
construction to be given the penalty provisions of the 
Comprehensive Drug Abuse Prevention and Control Act of 1970. In 
rejec-ting the government's interpretation of the statute in that 
case, the Court concluded that rather than .supporting the 
government's view, "the Act's legislative history supported(ed) 
the opposite*view. h Id . , at 398. By contrast, in the ^nstqnt 
situation, the legislative history unambiguously requires the 
interpretation applied by the State Appellees. 

The "Patient's 1*11 of Rights," 42 C.F.R. S442.311 
(1901), provides tha**w 

. "The ICF must have written policies and procedures . 
that insure the following rights for each residents 

(c) Transfer or discharge . Each resident must be 
I transferred or discharged only for - 

* ( 1 ) Med ical reasons i 

(2) His welfare or that of the other 
residents; oc » 

(3) Nonpayment except as prohibited by the 
medicaid program. 1 ' 



Marylandlaw clarifies this last provision by indicating that 
reliance by an ind iv idual^ on Medical Assistance reimbursement as 
his source of^n^ment for nursing home care cannot be considered 
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as nonpayment. Health Gortoral Article* $19-345( c) ( 1 ) ( 1 i ) , 

Annotated' Code o{ Maryland (1982). provides that: 

M A Medicaid cer t I f led f ac ill ty may not [tjranufer 
or discharge a rcfeide^E 'lnvoluntar i ly because the 
.> resident is <a Medicaid benefits recipient." 

federal law requires all providers participating in the 

Medical Assistance Progra)n to accopt Medical Assistance payments 

as payment in full for the corft- of n*rvices provided- to Program 

recipients* 42 C.F.R. §44-7.15 (1981) provides that: 

M A State iHan must provide that the ^edicmid agent 
must limit participation in the med icaid program to 
providers who accept, as payment in full, the 
amounts paid by the agency.* 1 , . 

This provisioa is paralleled fc in section 1909(>d)(l), 42 IKS.C. 

S-U96h(d)(l). This section provides that: * * 

"Whoever knowingly and Wilfully chargep, for any 
service provided to a patient under a State plan 
t *■ approved under this title, money or other 

„ consideration at a rate, in exces3 of the rates* 

established by the state shall be'guilty of a w 
felony and upon conviction thereof shall be fined 
not mote than $25,000 or .impr 1 soned fdr not more 
than five yearn, or both*" 

« ' 

CONCLUSION 

It is alright for the nursing homes in the State of 
Maryland to enter. into private-pay duration of stay agreements 
with individuals who are on private-pay status (persona who are 
.not certified for receipt of Medicaid benefits) as of the day 
they sign* the admission agreement if said agreement would not 

l 

restrict an*indlvldual in any form from the using or applying for 
Med lea id . • * • 

Additionally, 1 am rSursuaded that having a provision in 
a private-pay contract between patient* and the nurBing home, 
stating in essence that, the pation£ may elect to have his care 
paid for by Medicaid only after a certain period bf time, 
typically on* (1) year, is improper. .Arty attempt to enforce such 
agreements by any nuraing h*ome is illegal, notwithstanding an 
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agreement to the contrary. It is obvious that mentioning 
Medicaid in these agreements places the citizens, of the State of 
Maryland in an unequal bargaining position with no clear choices 
if they" wish to be admitted to a nursing home. 

Any provisions in. an agreement between a f nureing home 
and a citizen of the apite of yland referring to a waiting 
period before a patient in a nursing home may beicome eligible for 
Medicaid 1<jb void Ab-initio. f The rationale In the advice of 
counsel letter of Attorney General Sachs is hereby adopted. 

RECOMMENDATION w ~~ 

Based upon t«he Findings of fact. Law and Conclusions In 
this cane, it Is my recommendation that an, order be^pasaed 
stating the following: . 

1. Nursing homes in the State of Maryland may enter 
Into private-pay duration of stay agreements with individuals who 
are on private-pay ntatus (persons who are not certified for 
receipt of Medicaid benefits, whether or not they are eligible 
for such benefits) as of the day they sign the admission - 
agreement if n.iid agreement would not restrict an individual in 
any form from using or applying for Medicaid. 

•*» 2. having a provision in a private-pay contract 
between ©.itients and the nursing home stating in essence that the 



patient may elect to have his^care paid for by Medicaid" only 
after a certain F>o^r iod of time, typically one (1) year, is 
improper. Any attempt to enforce nuch agreements by any nursing 
home Is Illegal, notwithstanding an agreement to the contrary. 

3» Any provisions In an agreement between a nursing 
home and a citizen of the State of Maryland referring to a 
waiting period before a patient In a nursing home may become 

eligible for Medicaid is voi^ Ab Initio 

\ 
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Attachment 6 



SUMMIT NURSING IIOMB * 

PRBDRRICK VILLA NURSING * 

"CENTER * 

AND * 
SYKBSVILLE BLDERCARK CENTER * 

Appollanta * 

v. * 

MEDICAL CARB PROGRAMS * 

DEPARTMENT Of HEALTH * 



AND MENTAL HYGIENE 
Appelieo 



BEFORE THE 

SECRETARY'S DESIGNEE 
MARSHA R, GOLD, Sc.D. 
DIRECTOR, POLICY ANALYSIS 
AND PROGRAM EVALUATION 
DEPARTMENT OP HEALTH 
AND MENTAL. HYGIENE 

HEARING OPPXCB' DOCKET N08 
82-MAP-264 

82- MAP-273 
02-MAP-274 

83- MAP-7, 8, 9, 10 , 3^ 

37, 38, 39, 48,j 
78, 93, 94, 



FINAL DECISION AND ORDER 
L OF THE SECRETARY'S DESIGNEE 

I* Inbroduct lont 

i 

Thle ts the Pinal DtcUlon ot th« Socretary'a Doalgneo 
In an appeal brought pursuant to Maryland Annotated Code, Article 
41, $253, 6y summit Nursing Homo, Frederick Villa Nursing Cantor, 
• nd li'kMvUl* Eldercare Center ("Appellants") from a decision of 
the Medloal care Programs, Department of Haalr.h and Mental 
HygUna ( 1MCP" ) to suspend or withhold furtffer Madlcald 
r*lnbure«M«nts.l The Appellants appaalad the decision of tho 



l A motion was granted to consolidate for purposes of this appeal 
the cases of Me ridian Health Care , 83-MAP-7, Bel-Air Convalescent 



,,,„.„, . -^7"", , „j-n«»~,j mi-rtir convalesc ent 

Renter, inc., 83-MAP-10, Holly Hill Manor , 8 3-MAP-8) Edge wood 

jgjv^ceht and Nursing Homo^ flj-HAP-sfl, Greater lau rof^i no 

Home, inc. ,, H3-MAP-37; Valley View Nuralnu Home , 83-riAp-li n ^ 

■n? ^*^.,^""-?^ .*?)?L? on ?r?*???g*?! c * nt *T ' »"HAP"36» per ring 



Parkway p|g50|mft^T=BA^^ , 
AaSgfliakA-gM^sc ent center, I nc. , HJ-MAtM3i jl orV^. n.t, i ' 
" ' COTWslea 



^"•3=fc'' ?n! :3 ?Y* 1 *|! c * nt C *..'^ < *? c " "^MAP-947 "Regencv Nurstnd 
|M T 3|nfmi^JL l Ji!Ltfi^- m-HAP-e. Thus, this adm i n IsE r»tl v. V 
decision applies to al ' 

Cont'd 



of the sbovn-mentloned enseal > the issues 
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mCp to tho secretary and a hearing wan held before a Hearing 
Examiner who has submitted rlmjlnge of fact, Law and Regulation, 
aivlVconclunlonrt and Recommendations .(tho "proposed decision") 
ir* yiiMiol'^ tho actlonn of the MCP. 

This appeal Is before tho Socrotary'n Designee Marsha 
R. Gold, Sen., who was adVUed by Varda N. Kink, Esquire^ 
Assistant Attorney General. The nursing homen contend that the 
proposed \clslon of the Hearing Examiner Is not In accordance 
with appl liable state and federal law. The Appellants have fllodj 
six specific exceptions to tho proposed decision, each of which 
la addressed heroin. 

I havo rovlowod the record, tho Hearing Examiner's 
proposed doclnlcKV the documents and arguments filed by tho 
parties, and the oral arguments presented to mo. Hasod on the 
full record of fhlscaso I have concluded that although the 
Hiring Examiner's Recommendation I le Incorrect, Recommendatlonnj 
2 and 3 are correct yind aro upheld. 

U Procedural Hlotci-y: 

On July 9, 19H2, .John L. Green, Acting secretary, 

Department of Health and Mental Hygiene for the State o.f Mary land | 

(tho "Respondent") Issued a Nursing Homo Advisory Notice which 

was distributed to all t^bse nuking homes In Maryland which are 

certified as Medicaid providers. Attached to the Advisory Notice 

was an advlco of coun 9 el letter issund by the Office of the 

Attorney General. The Advisory Notice stated In relevant part: 

"I. Nuralrij horn* operators may n<* require Individuals and/or 
" " '* their tamULew to sign contractu agreeing to pay pdvatfi-yay 

' , rtten fo? a'-spe«l£l«d. yeAxl before converting to Medlc.U 
Assignee coverage. Federal lew supersedes the Mar/larti 
SLitlte on this sU)ject and Article 43, se.Aion %5t(e)(lB)(v) 



„t fact and law am Identical to those In 82-MAP-2M, 82-MAP-273, 
and U2-MAP-2M. ' 
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^ITm Z\ Uy}M * ,th,ct Wlth "V tn - rlUrrsirrj homes 

oarttclpatirij inthti Medicaid Program.** 

'The notice rauulrori all nursing homos to take corrective action 
-within 911 day,. I).. r [„, tho 90 h-.y, nursing home,, won/ 

Impacted by Dopartmont authorities in nnlor to detorminu whether 
contracts of those homos contained prlvatu pay duration yt stay 
residency clauses. Those miralruj homoa whoso contracts contained 
mull, clauses were cited fortho failure to deloto 'thorn trom their 
. cont racts . 

Appellants have not deleted tho duration of stay* 
rosultmcy .-latmou from their contract/. -They have, in fact, 
advised the rw^rtwnt fchnt they, will not dolotr tho clauses from 
current .v.ntraots and will continue to Incorporate such clauses 
Into future contracts with patients encoring tholr respective 
nu rs l ng homo n . 

Because thty have refused to delete tho clauses, tho' 
Dooartmont pursuit £<*<!OMAft 10.09. 10.16 and 10 .09 . 11 . [6 not l f led 
Appellants that further Mod let Id re imou rsomo nt s would bo withheld 
or suspended. * Tho Instant appeal followed the ' Impos 1 1 lo/i of 

2 * ' * * 

Another s^cfcion ot the Advisory Notice which Is pertinent to the 
enforcement of duration of stay contracts, and thus to this case 
was: 4. Nurslmj home operations may not discharge a resident orv 
grounds that are not enumerated In M C.F.R. $$405.1121 (K)(4) 
and 4-U..UU ((1) Medical reasons; (2) His welfare or that of 
the other residents; or (3) Non-payment. Payment as a Medical 

^MMAo 3 ?? , n/v ,>( / lpU,nt ,naY not constitute non-payment). 
J U)MAH 10,00.10.16 and 10.09.11 .16 state In pertinent parti 

rr tin* Department det&rmlnes bhat a provider ... han txH«<\ 
to comply with applicable federal or State laws or rffgutotinrw, . 
the Hepart.nor*. may Initiate one ,> r more of tho follow jm 
actioro against. Uve responsible part.yi * 

(l) guftamlon frnm the Programs * 

U) Withholding of payment oy the Program- 

< M Removal fmm the Program; 

(4) Disqualification from'futuru pattyiMtifin In 
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these aanctlona. All sanctions have been stayed ponding the 
' issuance of a Kinal -Decision of tfre Secrotary. 

The atfyeal of the MCP^actlgn was initially heard by a 
hearing examiner at a hearing held on March* U, 10C2. The 
Hearing Examiner has issuod a propqsod decision in which tho 
following Recommendations are made: 

1. Nursing Homos*ln the State of Maryland may enter into 
private-pay duration of Stay agreements with individuals Who 
ate on private-pay status (Demons who ace not certified for 
receipt of Medicaid benefits, whether or not they are eligfcl* 

I for such benefits) ata of the day they sign me admission 

agreements if said agreements would not restrict an individual 
in any 'form from using or applying for Medicaid. 

2. Having a' provision in a private-pay contract between " 
patients and the^ nursing home stating in essence that the 
patient may elect bo have his care paid for by Medicaid only 
after a certain period of time, typically one (1) year, Is 
imprbper. Any attempt to enforce such agreements by any 
nursing home in illegal, notwithstanding an agreement to the 
contrary. 

3. " Any provision In an agreement betweon a nursinj home and 
a citizen of the State of Maryland referring to a waiting period 
before a patient in a nursing homo may beqomo ellgfclo for 

^ , Medicaid la void Ab Initio. fr 

Appellant nursing homes have flLed wr*ltt;en exceptions to these 
-/Recommendations. Oral arguments, on tho * except Ions *oro heard 

before me on September 14, 1983 . 

c 

III. Discussion 

A • Nature nf the Dispute 

ThLa appeal concerns duration of st.ay agreements 
entered Into between nursing homes and individuals, or parties 
responsible for the Individuals, who present themsolvos to the 
facilities as private pay patients. All part ilia have ,.s t ipu la ted 
that, private pay duration of Stay agreements pro orttured Intb 
wLth Individuals who are on private pay st.aj/is on the day of 

the PiT^ram, either as a provider or is a person 
provUlirg services for which P tog ram payment 
% willbo claimed. 
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their idraUatori to tht** faqliltTea,* -»At «uch time, there la no 
aaauYance, and indeed In joint}, ca<ioa *rio way of knowing , whethe r 
the pat lent.' wlJLl »ve*r be eligible for. Mod Icald benefit*. V 

■ 'Ttte language of du rat Ion' -of ^aba,? <*y ruomi'nts. varie*# 
The aub>tan9« of : the aflrouinont la ttyTt the *nu roihg '" homo- atf toft* to 

' ' y ■ oil j 

Retain a pati'ent^who entots at* a private pay patlWnt whun that 

^ationt convo'^ta tovJiodlcaid, only If .trie patient haa boon ln« 

private pay status for a; period of time, typioally one y*ar*r For 

oxampftf; Summit Huraing- Homo utliiioa the . Co* luw.i ng clauaoi 

'■• * lr> .. • V * ' *, ' 

/ I '..»', V*0 understand and' agree*' that if, "at some aituro 

„■ - 7 data • crftains'coveraae under Title XlX^Wefia**- - j 

v MeViicaki), andthe Sum wit Nuking Home has rp beds available 

^ • for Medicaid patienta, it becomes- my/our* rteponstoUJUy t& ,J 

. ; move the patient bo ai^horeaclUty," ^ ' ■ 

Additionally, Bumn^t distributes a ^Patient MAnual"' which 

..«."* ^ . / ■ 

contain* the. fol low I ng • cond i ti 



;■ 1v ' "."The *su rn mit Nutsinj Homo baatiot; a limit on the numbor of . 
— bntV. jv*&3/foie to Title 'XIX ( Medicaid) patients, and that each -j 
. bf t%*o bo*ls to currently tilted.* tf .lt becomes necessary to 
* t) , ot)tain 9;>vdta(je uncW'Titto XIX (Medicaid) wltihl'rt leas than 
■ one (tt year t^m^tl^e of admlaftfon, Wbecomen the nmximt- 
■ " * ■ * ^Ut!yof the patient'i family or t*p tentative \$c) ten\pve the * 
. .patiuntftom ta* Summit*" 4 «*- ? / 



/ 



< . ^'^pt^^n^l-'poft-ltioii' that nothing tn^ the*-'. federal 

at^tuton 1 vw-al*tdatVi ynoh a private" pay duration atay *' 

' -> • ' * ■ ■ ' ■ , ; U 

a/^r^ement. ente.Ked into voaunt^-fi ly /t>y botl> pa tj^l^/,- o.n Che h ^t^«r 
, ' '* T '. ^ i ■ , ■' i * ' j ■ \ • ' 

hamU -Appe.Weefl contertcf that: by the use -of; w6h a-jr«etnenta> 

? appel lant 1 vnut*iirtg" homea have CVUed^tt) 'comp.|y wit^ . appilc.ab't 



The fredericrk' y.Ula Nuking CftriCir.^WH tlie- /t>.Xi^ng • du'raUM* 
• of atay,cUu*er . .■ \> ■ ■''-< •■ V : V • f \ :' ' ■>>. 

^ . • ■• ' > j, " • ' * ■ '> , i '■' ' +\\ • ■ '": ' 

y # 0 . % wiftor^)ingjLn the^nuisting h<we a^i a'privatw'pai^^/oV ^/ ; ;■" 
• on*? yveat^he ' patient b *cf;*i*mi Mi, a - tfi^lcai Aft^^ftST . '• 
■ • ■ /■ patient wien-»>v«l of for wl^dch tiW> rihrt^^r*et■w^' , • l ^ , ^'■.^'^ 
" ' ■ •' .■..;•.;; y u *' rrtr J^ , ' the.^ut^nj center oigie^A no H^'V^ : -^^-dnV^r'' ; ■■ 



'V.'. ; 




eeljera-l awl state laws- and v rp^ulA^ior^t] and ace- therefore subject 
t'o.aanctionxi under COMAR 10 .07 .10 .16 ' at^ * lQ#W .il . 16 . , V' 

. . *' ; - •• " r-'-: >' 

' ' ' » ■ • :'S 

' / "*' ■- * ■ . . ■ :f ■■ . 

4 . &> Iaaues , ■■. / ; • [■ 

• k ■ • • • *'•.« • 

* * - r.- •. ■ 

'^■;:V , ^' ! May nubs iyuj Homes in ttie state of\Marytehd ent^r > 
lnto;private p-^t du rat ion 'c^^ay aptfeements .with I n^ividuala. w)V^ 
are on private ^a/ stflt4ja-; : ( pe t:sp.il« -who are, : nbt ce rti C led ...Co^ : . 
receipt of Medicaid >eneflta;. Whether "or; not, they ano.^lig ibie "* for 
Such bonetyt*) is of the day. they. ^igjji -fctui admission agreement ? 
v-;; : :/ . 2»v If the aifower to issue number one isle's, can the 
.private pay ^duration, op. stay ?: a£reemonts be entorcftd If and when 
fchfc- patient becomes eV]t.g lb lector' rede ipt. : ipf -Medicaid benefits and 
gooses tc^-'recoiVe those benefits? . "V-'^'r 4 v 

C. Law and ftairjiulatloha' 

• v • v • ^ T * - ' 

. w The. . statutes aotf' regulation* relevant , to this Decision 

are set for civ below. ^ * • 1 

. - Section 1^,09 Td) of the f -i"pei;al '{jecurity net, W*\)tH\Q 9 « 

S1396h{d) p/^Vldes: "v.. * 

■. (d) WhO«>Vorkm . 7 * . ^ 

■'(U chA^es, fbVany setvicea providefj.to a patient under \ ■ 
a Stite ^Man approved undt'rthte subchapter^ money oj'. other . 
ttuf^dteration at a tatftih.e'kcem of the tate^i eetablished by 
StatO> or .-. ■ * % ; . ' • . ' " ' ; 

' v : <2) ohacges, solicits, accept pirtec^ives, in addition to \ . r ] 

:any .nmount otherwise ^xlieil ^.bepaid under a ^tajt« ; pifi'n. ' 
;: . - apfStrjve*J uncjlsr this stfiehapter, any .0ft, morwy, donation/ or 
*<*her oofiaifSeration (btJhe^ tMn a charltk»le, rellg^jB or 
phflanthrr^ic boiitctoutkjip fitiirt- an organisation or ;Crom/a ' .-■ : ' 
pet^n unrelated to 



( A> as a pteconditon of admiftln^ a patient to a 
#0*;sW 

fagiHty<-or 



ho4'^t^;sWll«d nUtiing fa.oility, ' qr Ihtenrte^iate cate 



• (B) a? a t^4uix9f0eTic for tl.W patient's continued 
»t«y lfteupiN,yC^d|lity, V.-. . ' \ v . , 



. when the cost ot the services provided Uwrelrf to the patlftnt is 

'* . . ♦ 0 P*ld tov (in whole or ih part) under tho State plan; 

r; . shall be guilty of a tolony ami upon conviction thereof shall b« fined 
• not mote tttan $2$,00q or Imprisoned for not more than five* years, or 
^ . both. 

This federal , Uatup has boo t n construe t?y the Hearing Examiner 
to ..prohibit the pract Ice' po rml ttod under Mary Unci law by Health 
General Article' $l<>~34V(c) ( I) ot the Annotated Code which* ; 
prc\vP Hq < M ^ 



•* (1) f\ Medicaid certified facility nay notj 

, (1) Include In the adrfflssibn ^contract <jf a resident any 
requtwment that, to stay at the facility, the resident continue* as a 
private -pay resident fo# more than 1 year, i£ the resident becomes 
eligible tor Medicaid benetits.* ** 

■ ■ . - ■ • * 

Clearly Health General S 19-.J4HO < 1) ( I) does not prohibit nursing 
homes from retjul ring ente rl-ng" pat tents to agree to duration of 
stay agreements of up to one year." 

" * Tho ^*yulatlona lifted below are also relevant to this 
dec Islons . - 

■■ ^ ^ P^y^nt iln Full Provisions 

4 2 C,f\TRT<f447 .l5 " „ 

COrtAR lOV09.lO.03E and I 
,<2) Pitlepta 1 Bill of Rig hts - 

.42- C'.K.R. j,4()5iili U)t "42 CF.R. S442 .3U ' 

D » Analyses ' •. . ,, 

In his v proposed Deel^i^n the Hearing Examiner concluded 
that, duration of stay clauses are prohibited by 42 i| ( s,C, 
S 1196(d) ( 2) (A) .*> The Appellants have "contended throughout these 
proceedings that this federal statutory provision Is inapplicable 
because the prov Is Ion # appl lo? only to a patient who enters a 
facility as a Medicaid patient. Based on my analysis of the 
^provision and its legislative history, I* t Is my opinion that 



Thf same anal/sfi m«l conclusion is contained l n the "July 1, 
1982. advice of counsel letter, . • " , 
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Appellant* aro correct In '"their interpretation of Sl3*6h(d) 

(2) (A). 6 * . . pti 

HoweVor, the practiced requiring an entering patient,! 



as a condition of 'remal 



a I n I ngN^n 



a facility, to agree >that eor a 



specified period ot time ho/she will pay at the private pay rate/ 
Irrespective of the tact that the patient may become eligible for| 
Medicaid during that time, Is prohibited by other provisions of 

While 5 1 396h( 2 ) ( A) does not prohibit such clauses, 
5 1 39 6n ( 2 ) ( B ) makes it a felony to charge an amount In excess of 
the Medicaid rate -as a requirement for the patient's continued 
Stay in,., a facility" when the cost ot services to the patient 
is paid. by Medicaid^ Thus, onco a patient applies to be and Is 
cert&led as a Medicaid recipient, it Is illegal to continue .to 
. insist that the patient pay at the higher, private pay rate as a 
condition of the patient's continued stay In the facility. 

As' a result of $ 1 396h(d) (2MB) , Appellants can not 
legaUy enforce a duration of stay clause against a patient who 
becomes certified as a Medicaid enroilee. Although a private pay! 
patient may be required as a condition for his/her continued stayj 
to pay at the higher rate, Appellants may not legacy >requl re »a 
patient who obtains Medicaid certification to do so . 



6 The Hearing Bxamlner determined that the legislative history of 
the provision requires that It be read as follows: 

Wh(*wnrkry)wln;ly ml willfully > . . chanjes, solicits, accepts, o> 
receives, in Addition to iny amount ot.herwte required to be paid 
urvler a Stat*) plan approved under this [title, any gift, money, 
dorvitton, or oth*»r consitV ration (other than k <iharit*>te, religion* ot 
philanthrope contribution front an organisation or Emm a person 
unrelated bo the patient) , . . as a precondition of admitting a patient 
to a hospital, skilled nursing facility or lr*:eihu><liat<> care facility . . . 
'•^allbe juilty of a felony v*l upon conviction thereof shall be fined 
rvt motf than 525,000 or Imprisoned for.not more than five yea*, or 
both. * 

This analysis is specifically rejected. . * 
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furthermore, fedora 1 Uw requires that all providers 
participating In the Medical Assistance P rog ram -accept Medicaid . 
payments as payment in full tor the cost 'of sorvlcea provided to 
Medicaid ronol.i^ d7 r v o «44 17 IS nrnvldosi 

A state plan nust pnwide that the M*JiiU:.iU1 acjencv must limit 
participation in thti Medicaid program to providers who accept, as 
payjnert JnhiU, the amounts pairl oy the agency, [emphasis See alioT 
COM AR 10.09. in.03»an1 I. - 

in tact, *l909(d)(l) ofc the Social Security Act, 42 U.S.C. 
S1396h(d)(l) makes It a felony to charge a Medicaid patient, at a 
rate In excess of the Medicaid rate. 

Similarly illegal and unenforceable are Appellants* 
express *n\1 implied threats to discharge patients who convert to 
Medicaid tfetore the lapse of time specified in duration of 

residency elates. Tn order to participate in the Medicaid 

. i. V-»" 

progra'm .in <^|(F nigra of nursing home services, Appellants' must 
meet certain rede ra* nursing homo standards. Seo_42 C.F.R. 
S4-U.2U2 (Skilled Nursing Facilities) and 42 CF.R. §442, 250 
(Intermediate Care Facilities). These standards In the so-called 
"Patients' Hill of Rights," apply to all " pa t ie nt s In Medicaid 
certified nursing homes,, regardless of private or public pay 
s-tfir-us. .42 CF.R. S405.112KK) (applicable to Skilled Nursing 
Facilities) requires that: 



The jovijcnirvj .>ody of the facility estoblish(.?sj written policies 
Hoarding i:h»> rights and ttwpomib ilitit* of patients and, thmigh th*» 
.nlmirtfitritiir, Ls n-smmide tor development of, ami adherence to, 



rvsoo.. _ . . 

ptTx-edures imptomeAngsuch policies*. 

i ;v\t 
i patu 

(4> Is tnmfnmd or dtehatrjed only tor medicU reasons, or 
for Uir, >r*»ir..ip> or that of toiler patients, or for non-payment of his 
st iy r -xcr^pt. is prJhbltad'jy titles XVtHor XIX of tne social security 
Act)/ 1 



These fMrtenttf rijMs [xHicies and procedures ensure 
that, it least., < ? ach patient admitted to the facility! ... 



Maryland law aiariCUs this la^'t provision by Indicating that 
reliance by an Individual on Medical Assistance reimbursement as 
his/her source of payment for nursing home care cannot be 

-considered as nonpar""***" 

Therefore, violation of a private pay agreement is not 
a permissible basis Cor transfer or discharge of a patient under 
.--federal Law since It Is not one'j>t the three enumerated grounds 
for Involuntary transfers or discharges In the "Patients' Bill, of 
Rights." A .nursing home cannojj, legally take such an action 
'against a patient who converts to Medical Assistance reimburse- 
ment during a private pay period. The provisions of the 
"Patients' Bill of Rights" are. not walveable by ■ Individual 
patients. 9 The^ are absolute i'egal obligations owed to the State 
and Federal Governments as conditions for the facilities' 

y 

co>nt 1 nued participation In the Medicaid program . 

♦Thus., Appellants cannot enforce duration o£ stay 
clauses against patients who become eligible for and are 
certified as Medicaid recipients. Any effort to enforce such a 

•- — %» . 

7 The equivalent section of the "Patients' Bill of Rights 
applicable to Intermediate Care Facilities is as follows: 

The ICF must have written policies and procedures that injure 
the following rights for each resident: 

(c) Transfer and (Uncharge* Each resident mustbe transferred 
or discharged onlv for— 

(1) Medical reasons? m 

(2) His welfare or that of the other residents? or 

(3) Nonpayment except as prohibited by the Medicaid program, 

^Health-General Article, |19-345(c) ( 1 ) ( li ) , Annotated Code of 
Maryland (19B2) provides that, "A Medicaid certified facility, may 
not (t)ransfer or discharge a resident Involuntarily because the 
resident is a Medicaid boneflts recipient*" 



See OUngarlff C orp v. Sno od, £t al..., SS)1,*0S C.C,H. ^jcare 
^e dl^l d^uTTIe~a r. 9 9 0 1 ( N . Y * S. Ct., Nassau County, HM). 



9 

and^edlca 
J ■ 

-10 
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clause through removal of the patient t rom the nursing- homo or. 
through an action to seek the difference between the private pay 
•*nd Medicaid rates would not only violate federal regulations but 
would ,t«n.»" . ..i<ii, M<v*.n' 42 JI.8 <? S 1396(,h) ( 2) (B) , While 
Health Genaral S 1<H3 24 ( c ) ( 1 ) does not prohibit such clauses it 
they. are for no more than year In duration, such clauses conflict 

with Pedt* raX regulations and statutes making enforcement of such 

... ^ - t 

clauses Illegal. " " ~Z\ n " _ ■ ' ' ■ . " 

Under such ci rcumstance* ; fche continued use of such 
clauses Is deceptive and "TfTls laAd I ng . 10 The only purpose for 
Including such an unenforceable clause In a contract with an 
entering patient Is to Induce the parent to believe that during 
the first year of residence, despite el Ig lb 11 1 ty -he/she Is 
prevented frag applying for Medicaid benefits. The patient Is 
urttlkeiy to know thatf. the clause Is unenforceable . 

Facilities .certified to participate In the Medicaid 
program are required by the "patients' Bill of Rights' 4 to have 
written .policies and procedures which Insure that each patient Is 
"fully int. .wed before or at the* time of admission, of his rights 
tftid responsibilities and ot aJU rules governing resident 
conduct/' 42 C.F.R. S442 . 3U. Appellants' duration oV stay 
.clauses not only fall to fully Inform patients of their rights 
but also mislead the patients' for Appellants 1 own financial 
benetlt. Thus, they violate the "Patients' Bill of Rights." 11 

*°ln fact, the use of these clauses violates the State's Consumer 
Protection Act. Commercial Law Article, 513-10.1, Annotated Code 
i ?*7 l * ml <l*^>, defines unfair or deceptive trade practices to 
lncludfc any "(1).., misleading oral or written statement... which 
has tte capacity, tendency, or effect of deceiving or misleading 
consignors.,. (3) Failure to state a material fact If the failure 
deoeiv[*s or tends to deceive." such deceptive trade practices 
are jrohlbltod by $13-103. The Consumer protection Act is 
applicable to nur-Ung homes and other health care Institutions. 
ftJo p. Att'y general 183 ( 1 9 7 q ) . 
Cont • d . & 
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Because such clauses ar& mi's Load! ny , they are 

prohibited *r>y 42 C.P.R. $442,311, the Patient Bill of Rights, ' 

Because they are unenforceable and the re core ml a leading they are 

a lab void as ana Inst public policy. 1,2 PatU>nta entering nursing 

homoM and their families are rarely In a position to bargain with 

the home about such clauses, Ku rtho rmoro , they are unlikely to" 

know that the clauses are unenforceable. See Rat I no v. Medical 

- — , . ^ — 

Service of the District of Columbia , Civil Action No. R-79-952, 
1981-1 Trade Caa 1 . 64 , 144 (D. Md . 1981); Williams v. Walker-Tho mas 
Furniture Co. , 350 K.*d. 445 , (D.C.Clr. 1965). The Inclusion ot 
such clause a lajifj^mrly prohibited* I 

U "As a ro^^^^^^e position adopted by the Attorney 
General.' s Ofcflce at oral afgunjent, the*. Hearing Examiner placed 

i 

undue reliance upon the position of the Attorney General as set 
forth In the advice of counsel letter dated July 7, 1982, to thO 
prejudice of Appellants." 

» 

deception Is i DKNIBD, 

Undue reliance has not:' boon placed on the July 7, 1982 
advice of counsel lettef. In fact, the parties stipulated before 
the Hearing Examiner that the Secretary and the Hearing Examiner 
were not rt per se" bouflS^ by the letter'. 

2> H Ret ere nee to the ^upremacy Clause of the United States 
Constitution is only necessary or appropriate where state law and 
federal laws are irreconcilable. The appi Icalp le state and 



1 1 

wht 

thae 

Spec 

12 



--- - - 42 C.F.R. 5*405. 1 12(k) and 442 . 3 1 

es the adoption of '•written policies and procedures" 
that patients a'ro trans fa rod or discharged only for 



Such clauses also violate 
h regulres the adoption 

I nmi r^ 
if led reasons* 



Sep/ o 1 Q no, a r j f f Co rp y . S noo< \ , supra. 
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federal laws In this caso may bo Interpreted In a manner to avoid 
such- conflict,' 1 1 

m 

Bxceptflon 2.. is DENIED 

It- \n t^r *-h* r rt ^np hpat although this Is a* 

correct statement of law it is not relevant to this decision 
which holds that duration of stay agreements are illegal because 
federal law prohibits the enforcement of such* clauses . As a 
result thel r' Inclusion in patient contracts Is misleading In 
vlofatlon of federal and» k siate regulations and public policy. 

3. "Contrary to the statements by the hearing officer, the 
legislative history of the applicable federal law is supportive 
of the interpretation urgfcd by Appellants.'* ; 

Exception 3 Is ORANTBD to the extent It refers to the 
Hearing Examiner's Interpretation of 42 U.S.C. $ 1396h(d) ( 2) ( A) . 

4; - "Private-pay duration of stay agreements are not void or 
unenforceable merely because the patients to the agreements may 
have unequal bargaining power," • 

Exception 4 Is DENIED Cor the reasons 3 ot forth In this 
decision, T 

.5. "state and federal provisions regarding payment in Cull 
and transfer or discharge prohibitions do not apply where 
patients have voluntarily agreed to remain private-pay patients** 



Exception 5 Is DEN t ED for the reasons set forth In this 



dec In Ion , 



J>. "The Hearing Examiner's recommendation number one Is 
Internally inconsistent . " 



Exception 6 Is GRANTED 



\ 
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ORDBR 

Based on the review of the record In this case, thet 
exceptions which were filed and fho ArntRmnt** of rounsel. It is 

thi s day of • /'/ S / , 1984 : 

ORDERED that a nursing home in the State of Maryland 
may e'rttor i'nto a private-pay agreement with an Individual who is 
on private-pay status (a person who is not certified for receipt 
of Medicaid benefits, whether or not eligible- for such benefits) 
a« of the day the admission agreement is signed if the agreement 
does not restrict an individual in any form from applying for 
Medicaid; and It Is further 1 

ORDERED that having a provision in a private-pay 
contract between a patient and the, nursing home stating in 
ensonco that the patient may elect to have his/her care paid for 
by Medlcall Only after a specified period of time of ^i^^to^ono 
(l) year, is improper. Any attempt to enforce such agreements, by 
a Medicaid certified nursing home is illegal, notwithstanding an 
agreernont to the contrary; and i is further 

ORDERED that any provision in an agreement between a 
nursing home and .a patient referrtng to a waiting period before 
the patient In a nursing home may apply for Medicaid benefits is 
void Ab Initio. 

f ' . v Secretary of#Healtn and Mental 

Hygiene <* 

' ■ > .. . " > 

by / • 

Marsha R, Gold, Sc^D* 
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CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that on this . O day 
/frYtt y , 1984 a* copy of the foregoing Final Order was 




mailed to: 



• San ford V . v Tepl 1 1 zky , Esqu ir e 
Ober, Kaier, Grimes & Shirver 
1600 Maryland National Bank Building 
Baltimore, Maryland 21202 

Henry E . * Schwartz, Esquire* 
Assistant Attorney General 
300 West Preston Street 
daltt'more, Maryland 21201 

Varda N. Fink, Esquire 
Assistant Attorney General 
300 West Preston Street 
Bal t imore , Maryland 2120V 

Ariele Wilzack, R.N., M.S. . • 

Seer etar y of Heal th and Mental Hyg iene 
201 West Pb^tpn Street \ 
•Baltimore, Maryland 21201 



William F. Clark, EsquieeV 
Chief Hear ing Examiner 
Office of Hearings 
300 West Preston Street* 
Baltimore, Maryland 21201 




Designee of 
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Attachment 7 
Pre va 1 once of Pr i vute Payment Cont racts 





J u ry i v 8 4? 


September 1984 


Number o f Fur i 1 1 1 i e.s 


179 


J85 


Participating in Mod tea id 


4 




Number of Triple Certified 






Beds 


9,649 


% 9 9,729 


To till Number of Medicaid 






Bedp 
* 


21, 166 


,?2,?16 


- — : ■ — 






Numne r )i » u i< it's 


4 


} 


Kt'CjU 1 i 1 IIU tr I I Vtl L r: feiyiHtrllt 


AA 




Percentage of Total 


/ 

25% 


1 3% 


Number uf Triple 






Certified Beds 


2,784 


2,168 


■ \ 

Percentage of Total 






Triple Certified ^ 


29% 


22% 


Tot «il Number of Medicaid 






Beds ♦ 
i 


6,657 


\ 3,185 


Percentage of Total All 




0 ■ 


Medicaid »Beds 




14% 









} 
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Appendix 6 




8TATE OF NKW YORK 
DEPUTY ATTORNEY GENERAL 
FOR MBplCAID FRAUD CONTROL 

2/OyOrQtdwiy, N«w York, N.Y. lOOOf 
. (212) 687-6260 

EDWARD J. KUniANSKY 



August 21, 1984 



Mr. David Schulke 

United Statei Senate 

Special Committee on Aging ■ — 

Dlrksen Office Building, Room G 33 

Washington, D.C, 20510 

Re; "Medicaid Discrimination" 

Dear Mr. Schulke: i 

■> * * 

Ms. Barbara Zelner, Medicaid Fraud Counsel with the National Association 
of Attorneys General, has asked me to respond to your Inquiry regarding the 
problems encountered by state Medicaid Fraud Control Units In enforcing 42 U.S.C. 
section I396h(d). 

As a itate prosecutor, 1, of course, have no authority to prosecute criminal 
violations of the United States Code Itself. However, largely as the result of a 
New York County grand jury Investigation, conducted by this Office several years 
ago, concerning the practice by certain voluntary nursing homes of exacting 
"contributions 11 from prospective Medicaid patients, the New York Legislature 
in 1902 enacted • felony penal statute— nearly Identical to the federal law— as part 
of section 2805-f of this State's Public Health Law. (I would note, parenthetically, 
that your Committee may wish to surve/other states to ascertain how many have 
actually passed laws parallel to the federal statute.) Our overall experience In 
Investigating this abuse and In seeking to enforce the* new State statute may perheps 
be of some Interest to you. 

We have found that the single most significant Impediment to the successful 
prosecution of Instltutknal providers for soliciting unlawful payments from Medicaid 
patients and their relatives has been the>almost~unl form Reluctance of these victims 
to come forward and testify. As a general rule, of course, "contributions" or other 
supplemental payments are solicited, and accedejLto, only when the patient or his 
family Is confronted with a scarcity of high qualffe long-term medical facilities or 
is In some fearMhat, even once admitted to a nursing home or hospital, the patient 
will not continue to receive the best possible care unless the demanded payment Is 
made, These same understandable concerns naturally make the victims of iuoh 
extortionate demands— typically the children of aged and Infirm parents— unwilling 
to testify against the unscrupulous providers who possess an almost Mfe-and-death 
power over their parents, Even during our gr'and Jury Investigation, conducted under' 
a guarantee of. secrecy, family members were extremely reluctant to give evidence which 
they felt might compromise the admission or continued care pf their parents If It were 



198 

ERIC • 



Mr, David Schuike 
Page 2 



196 



TV 



.August 21, 1981 
" V 



revealed. As a possible method of alleviating this considerable evidence-gathering 
problem, I would urge the Congress to consider authorizing stringent criminal 
penalties for providers who threaten to^jf^o, retaliate against patients or prospective 
patients whose families report unlawful solicitations or otherwise cooperate with law 
enforcement authorities. - . 



The major substantive obstacle to prosecution under state and federal laws as, 
they are now written, is that there appears to bo no protection for patients who are 
manifestly eligible for Medicaid assistance but havo not yet had the cost of their 
medical services. In the words of section I396h(d), actually "paid for (in whole or 




payment In excess of the Medicaid rate. Those contracts further purport to prohibit 
the patient from applying for Medicaid until the expiration of the "waiting period." 

The unmistakable effect of these "private pay" -contracts Is to extract large sums 
of money for providing care to seriously ill persons. whose limited financial resources 
Would ordinarily qualify them for assistance under the Medicaid program precisely 
the same predatory practice aimed at in section l396h(d). Moreover, this discriminatory 
device works its greatest hardship on the very neediest those who have no family 
or friends willing or able to pay the high cost of six month's or a year's nutsinq N 
borne core at private rates ana* who are thus forced tb wait endlessly for scarce 




prosecution a „ a ^,, K ^ a 

the letter of the law Is, at least arguably, compiled with so long as no money is 
simultaneously taken from both the patient and the government. I would therefore 
recommend that the Congress conslde,r,an>ondlng section I396h(d) to prohibit the 
request or receipt of money or other consideration from or on behalf of any patient 
who the facility operator knows or should know Is ejlglble for Medicaid and also to 
make it uniawfujrto require any patient to "waive" nis Medicaid eligibility or defer 
exorcising his right thereto for any period whatsoever. 

finally, in addition* to strengthening existing criminal statutes, you may also 
wish to consider various legislative approaches already taken by a number of states 
to reduce the incidence of Medicaid discrimination, such trs rate equalization between 
private and public pay patients (Minnesota); requiring providers to mako a minimum 
number of beds available for public pay patients (New Jersey); and requiring that 
patient admissions be handled on a first-come, flrst-servod basis (Connecticut) . 
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i ■ \ ■' " : 

Mr. David Schulke '"August 21, 19*<l» 

Page 3 , ' 



Please do not hesitate to contact me should you have.any questions, or daslre. 
any additional Information. '*"*■/ ■'. 



Sincerely your*, 



EDWARD J. KURIANSK.Y 




EJK/ahs 

cc: Richard Plymale, President . ' v , 

National Association of Medicaid Fraud Control Units 

. ( ■ ' f I ' . ) t 

Barbara Zelner, Medicaid Fraud Counsel ' 
National Association of Attorneys, General 
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"STATEMENT OF 
THE HONORABLE ;JHflMAS 'H. KEAN ; 
« GOVERNOR OF NEW J JERSEY . / V^., 

/ V- . '.'V..-., ■ r • 

. 'SPECIAL COMM I TTEE-. OH- AG I NG 

. 2l "... ■ .* 1 • 



UN ITE£>. STATES SENAT.E '"" • I 
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DISCRIMINATION AGAINST THE POOR >N0/ O^ABtEO 
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' r Juii " M * Ch«i»Win and .members" o.f the United States Senate Special 
...Committee on Ag1,ng, I appreciate the opportunity to, discuss an Issue of major 
conwn. to.me^and to so many of our elderly people and their families 1n New 

■ffi^ S ' r b!6 ! 0 !, pr l Mte pay contracts being demanded by, 
nursing homes as a condition of admission. . 

n 1s f -1 ■ P 1 " 0 ^' 1 em" , that our nation has neglected, but no lonqer 
c^.we turn our fac* awa/>from sucli lack of. fairness to our elderly, or to the 
,.hu»niat1on of forcing their children tojlfoose between the love for a parent 
and. the balance. In .a checkbook. * 

i 

an , ,. , X }4\ an PUfrage that thisWt of practice 1s' allowed to continue 
ImJL 1 Ce r e belief that. state^and the federal government should take 
S^^i^JSiS. ^ -" 1 P"^t1on of.'our .enfor 

neUi^«nf" h J?^ We !l Si Jer sey have taken a number of steps to reduce a 
>S ^' h Wa l t1 " 9 ,, - s - t for nurs1n9 fiome beds through alternative home and 
SnJ , ^rWL™!: "V^ 11 have more ' tha " ^ 60 ° Me^cald patients 
' ke'pn *n »m. Jjf; u °V r1vate W contracts had been Instrumental 1n 
keepl-ng this waiting llst.a^conslstently high level. 

/' ■ ' ' ■ ' ' 

... New J e^ey nursing homes now require that families, or the 

seeking admission, sign a prjvate pay contract as a condition fo» 
admission. and for subsequent acceptanfe. of Medicaid benefits. Some of these 
contracts extend froiti three months to two years or more, during which time the 
nursing' home can exact payments which most families can 111 afford Th6se 

ftlfHH W 5 °' J KP r1va J te m contr «ts remain 0 n the waiting 11st until a bed 
fin be found. This wait can often last for. months. • 

**a»*.« Jl 198 , 3, 1 'established a nursing home ta?k. force 1n New Jersey to 
•w^n 9 of , the / questions, surrounding long-term 'institutional care, 
Including »vays of Increasing the nursing home bed ; supply and the question of 
available alternatives to nursing home care. i , 

The task force found that the use of private pay contracts was quite 
*EJ IS! for t" os e k who require long term Institutional, care, and reconmended 
tnat this practice be stopped. . . v ' 

' Accordingly, I proposed legislation to make 1t a criminal offense 1n 
.New Jersey for a nursing home operator to require a Medicaid eligible patient, 
"'Jill si" t0 a P r1vate .„pay contact as a condition of 
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in my annual message to the State Legislature early this yfar, I 
stated that: 

"This predatory practice victimizes our elderly 1 
citizens and their families, and It 14 widespread 
throughout the state. It 1s nor uncommon flkr the 
;• families of senior citizens who want to enter a 
nursing home and who are. eligible for Medicaid to be. 
confronted with the demand that they sign a contract 
with much higher private patient rates." • 

"In some cases, the terms of the contract require the 
ft payment of $2, 000 per month for two years, regardless 
of the length of actual stay. But they are exacted as 
a cost of .gaining admission to the nursing home, This < / 
practice presents families with a cruel choice between ^ . ' 
* providing care for a loved one and extraordinary ■ 
financial sacrifice. It should be stopped now. 

Private pay contracts affect nor only those awaiting placement, but 
those already In the nursing home. According to Our nursing home task force 
report! an estimated 16 percent of nursing home patients whose families are 
paying .privately are Medicaid eligible or potentially eligible. 

Many families are exhausting their own much needed resources In 

order to keep' their loved ones 1n a nursing home. These families are 

frequently harass"! 1 and threatened with court action If they do not honor the 
private' pay contract. 

The- children of the very aged patient In the nursing home iiay 
themselves be elderly and with' limited Income and resource! ^. According » 
Government Accounting Afflce report on the cost Implications of entering a 
nurslnghom more than 63 percent of- the families of nursing home residents 
have incomes under $15,000. Without our intervention, we are seeing those 
elderly children of the very aged Impoverishing themselves as a direct 
consequence of the private pay contract. 

' 1 would llkeutt mention another problem that has a bearing on this 
issue This problem Tenters on the admtjsfon of private pay nursl ng home 
Mtlents who exhaust their resources for care that they may not have needed In 
the first place Nursing homes ,• unl Ike hospitals, are not required to se e 
privately paying patients to determine 1f their care 1s even necessary or . 
appropriate. '4 

This contributes further to the problem of waiting lists when an 
admission Utat3 lis" ol the patient's need for nursing home care and more 
on the patient's ability to cover the costs of the care. 

In New Jersey we attempted a partial solution to the problem by 
requiring through regulation that a Hedlcald-approved.nurslng ^ome could not 
discharge a Medicaid-^ Iglbl patient If that patient resided In and paid the* 
nurslw home privately for fpeYlod of six months. This regulation mandated 
tha i th* nuTsfng home "keep the'patlent after funds have been exhausted and 



9 * 

ERIC 



203 



% v 



201 

• i ' ■ ' • * 

J accept Medicaid reimbursement » We also required, under the State's Certificate 
/ P^ram that any new fadlKy agree t(T allocate at least 35 percent of 

r Its beds to Medicaid patients as a condition for approval. These polices 
have required constant vigilance and monitoring. While they are ImRortant 
steps, they still have not resolved v the major problem of the exlstdfce of 
private pary contracts. ■ 5f 

4 „ * e n * e V f1 ™ dear federal poUcy on this Issue.'one that will 
protect the elderly and their families when the need arises for nur'slng home 
care. We nee<Ta coherent policy that recognizes the. Impact of the private pay 
contract orf # the patient and, his or her family, and also recognizes the 
♦financial considerations of the nursing home Industry^ 

♦ n We <T 6u J si "' 1 °" mor ? than promises... We need to show them that we 
are. taking aS^flon to make their lives better. 

... F ° r their future, for our future, as public servants committed to the 
" contracts W " aboflsh th e Predatory practice of mandatory private pay 

Thank youj .»'••' ' ^ 
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STATEMENT, OF GRtTCHEN SCHAFFT 
PRESIOENf OF GRETCHEN SCHAFFT ASSOCIATES, INC. 
REGARDING RACIAL DISCRIMINATION IN U.S. 
• ' Nll«SINO IIOMKS 

• There can be few topics as Important as discrimination against the 
poor and disabled 1n nursing-homes. I ain pleased that my studies of 
racial Integration 1n nursing homes 1n five East Coast cities, undertaken 
from 1978-1980, are relevant to your Investigation. 

Medicaid shoul'd provide access to quality long-term care to those 
among the elderly who are the moiTt Poor and sick. In my research, I 

' found that this goal was only partjally met. Under Medicaid law, the 
pooV elderly m«y have their care paid for 1n nursing home Institutions 
by a combination qf federal and state funds. This allows for the appear-* 
ance or great equity, but, 1n reality, can entourage a distinction to 
be drawn between the elderly who. have known poverty for years and those 
who have recently exausted their financial resources. This distinction 
impacts flost heavily on racial minorities and tne disabled who are most 
likely to enter nursing home care with small savings, Inadequate pensions, 

f . and multiple health care problems. 

The difference between the nursing home residents who have private 
funds to cover their initial care 1n the facility and those who do not 1s 
often overlooked in discussions of equity of care. Accumulated assets will 
be liquidated over a pe/1od of time, ostensibly leaving all residents equally 
'impoverished. 1 These residents will all need Medicaid support for their 
loncf term cdre. 

However, for the, nursing home Industry, there is a dual market, 2 Private 
'paying residents bring more profits and often a lower level of care. It 
is to the advantaqo of the proprietary and non-profit nursing home to encourage 
tho$fe who are able to pay privately, even for only some period of time, to 
become residents. Therefore, 1t can be a marketing tool for the faclHtW 
offer the prospect of an easy transfer to Medicaid payments after a CerjWi 
number of months or years. It*1s also possible for the family of the resident 
*to transfer assets during this period despite laws 1n some states that attempt 
to Inhibit that practice,, 

The process of transferring from private pay to Medicaid 1s facilitated 
by the flexibility of the system. Eighty-seven percent of nursing homes % 
are certified for either Medicaid, Medicare or both.- 3 However, this dbe« 
not mean that all the beds so certified mLTSt.be 1n use under that financing. 
It 1s quite common for beds to be used by the nursing home for private paying 
residents. If no such resident 1s available for the. bed, a Medicaid patient 
will then be given the place. In one compliance study conducted by the 
Office of Civil Rights, 1t was found that those facilities certified but not 
using Medicaid beds were those most likely to discriminate aga1r>st minority 
patient admissions.^ 
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Minority and poor peoule should not be denied access to any facility 
which provides care fonKtfe medically Indigent. The Civil Rights Act of 
1964 guarantees that, fret, It Is apparent that there are nursing homes 
which provide rare under Medicaid payment to a selected clientele which 
includes few, If any, minority residents. Hpw can this be? 

School Integration was the primary target of Title VI of the Civil * 
Rights Act; Integration of health facilities was only seriously addressed 
duping the period bt time just prior t^he Implementation of Medicare and 
Medicaid As a result, desegregation oThealth care facilities has 
resulted In routine Implementation of the law and has evinced little Interest 
rrom enforcement agencies. > 

Federal responsibilities of the Office of Civil Rights evolved over 
the Vears to include foul- basic components. First, Title VI assurances 
from health facilities participating In Medicare and Medicaid are the 
responslbllty of this office. Second, Title VI compliance plans from 
Uate agencies are required to be submitted and approved. Third, the 
rlr n nw reS ^ Sl ^ n ! ty f"- investigating complaint* and non-complying 
reclp ents of funds Is vested In the Office of Civil Rights, although 
actua compliance work may be done at the state level. Fourth, Title VI 
compliance rev lews", or social studies of compliance patterns, are 
undertaken by the agency. 

The Justl.e Department has been Involved with Title vt since the 
ncept on of the Act. In the mid-1970s, Its responsibilities were enlarged 
to Include oversight of other agencies and to set standards for agency 
compliance with Title VI. At the time of my studies, the Justice Department 
had not reviewed any health pare agency. 

* 

Despite the fact tfjat the Justice Department collects Title VI complaints 
from the funding agencies, federal officials reported In my studies that 
there were few requeots at the federal level to work on Issues of compl lance 
in the heal tb care arena. Those officials were aware of few procedures 
available to them to enforce compliance had there been complaints. 

If nursing homes are often racially Identifiable ,and appear to be 
excluding the people who do not have private funds fof' Initial payments 
why are there not more complaints? Reasons may be found, In port, In the 
implementation procedures. Fvery nursing home Is checked for Title VI 
compliance before It receives federal funds and once a y«ar thereafter. 
State offices provide this function, but the Inspectors are often poorly 
trained. In my studies J t was discovered that' files kept on compliance 
inspections were not checked, and evidence of non-compliance 1n the 
absence of specific patient originated complaints was Ignored. 
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The requirements of Medicaid funding are such that a relatively hitjh 
level of care Is mandated for any patient 60- coverM! This, In addition to 
the lower fevel of reimbursement - for care, makes the Medicaid resident a 
high-cost, tow-return patient for the nursing home. If su^h patients can be 
„>d retributed among a largely private paying clientele* and If they hove 
"earned" their Medicaid status through "apprenticing" as private patients, 
they can be accomodated. This -resul ts in averaging out expenditures 
among residents of different payment sources. 0 

1 The amount of staffing required by the residents of n>*>9+Tfg homes 
affects the cost, of course. Residents needing skilled nursing care create 
I additional expense for the home, If these msidents are covered by Medicaid, 
^-care Is often provided at a financial loss. 

In order to attrttt private paying resident?, non-governmental homes 
ureate an atmosphere that stresses the social -psychological model of care. 
Attractive decor, programs that are In tune with the socio-economic 
backgrounds of the clients, and resident services, such as beauty parlors 
and recreation rooms are usually prominent. In comparison, the public t 
facilities stress a medical model and tend to provide few social amenities. 

from the viewpoint of the nursing home resident and the family members, 
the facil 1 ty. that Is located close to home Is the most desired. 6 Neighborhood 
homes' -are usually smaller and more personal than public facilities. Trans- 
portation is likely to be adequate, mafklng visiting more viable. 

For the person who needs nursing home care and cannot afford an IrVltlal 
period of private payment, public facilities become the likely placement. 
The minority elderly are familiar with these nursing homes and often 
associate them with almshouses.' While medical care can be superior in 
public facilities, the appearance of the Institutions Is often unappealing. 
Transportation Is often Inadequate or unavailable on weekends. 
» 

When family members dp not observe their loved ones in an Institutional 
environment at regular, frequent Intervals, personal care Is likely to suffer. 
It Is more difficult for government Institutions to dismiss employees who are 
not doing a good job than It Is for private facilities. 

The result of economic Incentives to nursing homes to attract low-care, 
private pay residents Is a clustering of minority and high-care residents In 
certain facilities Inmost loc$J1t1es. Homes become racially Identifiable, 
and a pervasive attitude of "deserving" and "undeserving" poor filters Into 
the community. Referral patterns from doctors, social workers and ministers 
reflect racial steering of minorities Into those facilities with high minority 
concentrations, ° . t 
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There 1$ obviously a mechanism for checking nursing homes for 
compliance, but there Is no real enforcement of the equal access 
requirement. The sanctions available to enqourage compliance are 
either too weak or too strong. The emphasis has always been on negotiation 
and attempting to bring about conciliation of "Vendors with the law. If 
this is unsuccessful, funds can be withdrawn, or, In the case of an 
Initial award of funds, withheld. As a Washington official said: 

"The federal government Is In a peculiar position 
because there are not enough providers of Medicare 
and Medicaid. They say, 'Please provide these 
services. They are needed.' But, on the other 
hand, 'We ace going to regulate you If you do,"' 

In my studies, I found that state officers In charge of compliance 
were candid In stating that they did not enforce guidelines of Title VI 
which state that nursing hojpes Should utilize referral sources "In a 
manner which. assures >in equal opportunl ty#for admission to persons without 
regard to race, color, or national orlglrf in relation to the population 
of the service area". None of the state officers knew what was precisely 
meant by 'service area". One officer said that referral agents, such as 
doctors, social workers, hospital dlscharge'planners and community service 
workers "have a little trouble with Title VI because, In their best judg- 
ment, they feel that a black mtfn would be more comfortable with other 
blacks." This kind of confusion and Indeclsl veness can occur because 
there are no specific 'juldeljnes for admfnlsterlng the enforcement activities. 

None of the state offices visited In my studies had a written policy 
of action If a nursing home was found to be out of compliance. One 
Washington Office of civil Rights official claimed that such records 
simply do not exist. Compliance reviews, however, are received by the 
Office of Civil Rights, and do Indicate serious Inequities In servicer 
provision. y p , 

If enforcement officers are confused about the nature of compliance* 
nursing home administrators are as well. Eighteen percent of those 
nursing home administrators Interviewed In my studies said that they 4 • 
did not know what was required of them under Title VI, and twenty-four 
percent said they did not know what sanctions would be Imposed if they 
were not in compliance. 1 

Certainly, the public h unclear about what facilities exist for 
their use. Interviews with families In five cities Indicated that few 
were aware of the range of nursing homes in their community or which ones 
had Medicaid support. Citizens depend upon ,the expertise of comnunlty " 
referral agents and are guided by them. Black families we Interviewed 
most often mentioned the large, public institutions as places where 
their elderly would have to get care. Most expressed reluctance to take 
steps "to throw the old folks away". One can applaud the family centeredness 
of these people, but one must also remember that It reflects a smaller range 
of choltfe. Given the same referrals to proprietary and non-profit homes 
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as others in the community, they may have chosen to place a loved one 
closer tn home in. an attractive environments It Is clear that the 
delayed placement -of the Infirm elderly takes a toll^on the caretaker 
which Is often very serious. *° 

My studies clearly show overrepresentation of the black elderly 
in public nursing homes. Because of the stigma often attached to these 
institutions, 1 the distance to be traveled to reach them, and the often 
unattractive physical environment which tliey afford, this cannot be* 
claimed equal access under the law. Few complaints emerge from clients 
of the homes because they do not know that they are being denied Access. * 
They make the assumption that the privarte nursing homes are not available 
to them because of cost. 

Indeed, If nursing tiomes are allowed to maintain a system of 
attracting private pay patients prior to assignment of Medicaid status, 
that assumption 1s correct .The initially poor cannot afford care In 
these homes. 

It Is clear that if the Inequities of this system are to be Alleviated 
a greater precision must be given to the Interpretation of the Title VI 
guidelines as they apply to nursing homes. Racially homogeneous facilities 
should be looked at carefully during compliance reviews, and Intermediate 
sanctions should be available to officers 1 n charge of ensuring compliance. 
This might mean fines or citations rather than withdrawal of funds or closure 

Technical assistance to nursing home administrators In how to better 
serve their communities without regard to race, socio-economic class or 
degree of disability Is also an important step. Public Information to the 
consumer, at the same time, would encourage families to seek care to which 
they are entitled. 

Investigation into the practice of "reserving" beds for the eventually 
impoverished at the expense of the initially poor must be more thorough, 
Sanctions against this behavior can also be developed which allow the con- 
tinued operation of the facility while punishing those responsible. 



Nursing homes provide an invaluable Service to the community. Anyone 
who has needed their services knows that a well run facility 1s a blessing 
to the patient and the family. The nursing home industry Is peopled by 
a majority of professionals who want to provide a community service. It 
Is up to the government to- see that the Incentives for doing so, without 

' *-tt I 1 1 t i . . u. ~ i. ^j..>it-Un n nil Tils* { n f nn f Tt\ 
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CASE HISTORIES OF VICTIMS OF DISCRIMINATION 

9 

TESTIMONY OF ANONYMOUS WITNESS 
DEAR SKNATOR HglNZ: \ 

We placed our .mother in a nursing homo earlier this year*. She 
is ninety years old and a widow for fifty-two years* 

Two of my sisters cared for her in their homes as long as their 
health would permit, the rest o.f the family having to work full 
time. Placing hot in a health care facility was an extremely 
difficult decision to make .. a 1 though obvious that it was 
necessary. A critical factor, however, was finding a facility 
which the famiLy could feel comfortable with. Having discovered 
the l *ideal". facility, negotiations began with the administrator, 
lie told us that she would not be el igible- f or a Medicaid bed for 
ono year. % few days later, he told us that he could reduce that 
requirement to nine months, but to be' sure to koep that, 
confidential. A few days later, he phoned to say that he would 
reduce that to six months, but that was the very bost he would be 
able to do and that we were not to discuss it with anyone. ' 

'Airing the pr e-admission conference with the administrator, I 
asked for an explanation of the private pay requirement. He said 
that the facility was built as a private pay and later it was 
dtcidod that Medicaid beds would be made available on the I 
condition that a one year private pay requirement be fulfilled. 1 
He male the point that he was making an extia special concession 
Cor our family. I then asked if we should make application for 
Medicaid presently > His reply was M 0h, no, wait until about the 
fifth month", and he would be glad to assist us with the 
application. On the day of admission, his representative drew up 
the contract which included the following exception! "The 
undersigned responsible patty understands and agrees that the 
patient cannot be eligible for a. Medicaid bed at our facility 
within (1) one year following admission' 1 . My sister who signed 
thPHContract, was afraid to question the one year stipulation or 
the skx month final offer, since the administrator had .forbidden 
her toT discuss it with anyone. 

A few weeks Later, we read a newspaper article by Bill 
Stephens, Director of Legal Care Projects in Tennessee, stating 
that this requirement is a violation of federal law. I contacted 
Mr. Stephens ahd at his request', sent hira a copy of the contract 
whiting out names and dates in order to avoid possible 
recriminations against my 'mother. 

Subsequently, I Was contacted by Senator Heinz' s staff to see 
if I were willing to appear before the Committee. t consulted 
with the other members of my family and they were strongly 
opposed for tear of possible recriminations against our mother. 

I feel obligated to hqnor their wishes although knowing that 
without testimony ftuch as ours, these violations will likely 
continue, forcing financial crisis upon many who may be far 
fortunate than we. It is in thekr behalf that I respectfully 
submit this anonymous testimony^ • k 

0 

t 
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TESTIMONY OP ANONYMOUS WITNESS 



DEAR SENATOR HEINZ I • 

• 

My mother was placed in a New York convalescent hospital -in 
February, 1984. It Will be necessary to provide you with 
information about her background before we ge£ involved in a. 
chronological development of what happened to k her in 
approximately the last eighteen months. 

My mother was a resident of Brooklyn and had lived there 
throughout her married- life. She had three children and was 
widowed in 1954. After my father died, she lived in Brooklyn, 
first alone, and then moving into an apartment with her sister. 
This was an apartment her sister had liyed/in apptfoxittat#ly 
thirty-five yeas* at the t^me my mother imaged in with her. My 
mother had a serjies of accidents in which both hip sockets were 
removed and she was only mobile through the use of hand crutches. 
She was able to maintain herself fairly well up ,to the time she 
was eighty-five, or thereabouts. (She is currently eighty- 
seven.) At that time she had increasingly longer and longer 
stays in hospitals, based on pains in her legs or heart problems. 
Another problem was developing simultaneously with her physical 
debilitation. She and my aunt, who had gotten along beautifully 
throughout fifteen years of living together, were now fighting 
horribly. Each one accusing the other 6t being bossy and. having 
periods, of time in which their only communication was by crying 
and shouting. 

My mother's doctor informed her that this constant uplba.r was 
not good for her bloodl pressure and strongly suggested that she 
remove herself from the household. My aunt, at the sdme time, 
was obviously having problems with 'memory and my mother was 
reluctant to leave her alone. It was a terrible problem of 
needing each other and yet needing to be separated from each 
other. When things worked well, my mother and aunt could " 
function, keeping house, getting the shopping done and doing 
whatever was necessary to maintain themselves in the apartment, 
in a minimal fashion, 

About two years ago, with the long hospital stays that my 
mother endured, it became very obvious that something had to be 
done. My sister ;,and I investigated possibilities of individual 
apartments, and possibilities of placement in a senior citizen's 
apartment. We found that housing in New York was ^almost 
impossible .to obtain* and that ,many senior citizen residential 
facilities only wanted people who were ambulatory when they 
arrived. Our problem. was that we had not investigated , this 
situation soon enough, thinking that the best place for our 
mother; was where she. waited to^be, whi<?h was at hom*. 

/ In October, 1903, we attempted to find an alternative to my 1 
mother's return to the apartment. At the. time this was not 
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possible and my mother herself sought help through Medicaid. 
Soma time after October, 10*13, my mother was placed on Medicaid 
in New York City and received Homo Health Care and llomomakcrs to 
help her with her personal needs. This wont on in an 
intermittent fashion since she was hospitalized off arid on until 
dune, l;)dJ, At that time, my rnotner decided that she had to 
leave my aunt and inovo in with one ofher children. She flew to 
California in June, i)H3, and resided with my 3ister in the North 
Day Area until she had a mild stroke in January, l ( )d4. After a 
short stay in the hospital and a one month stay in a 
rehabilitation center, she was placed in a nursing home <s inco she*" 
had imcorao incontinent and incompetent as well. 
6\ 

My sister con duct ed [the search ^for a nursing home based on ^ 
recommendations made by physicians and social workers at the 
Rehab Center. Whi lc» in California, my motiier had got applied for 
Medicaid. My sister, in searching for a nursing home, found that* 
the one most highly recommended* oy physicians required th.it she 
si'jn a year's contract for, private-pay and not mak^ any waves ^ 
about obtaining Medicaid. The cost of thi3 home is approximately 
Vi L H( )0 p<*r month, which does not include incidental expenses which 
b'risjs the cost up to approximately $2 100 per month. Tly si's tec, 
accepted the recomireitJat ions after visiting the home and placed 
my mother there. she refused^to fiqht them on t*he k regu i r cment of 
private-pay for a year becauso she was concerned that the 
treatment my mother would get on Medicaid would no less than that 
she would receive us a private-pay patient and sIkj was also 
concerned that they would not accept he* in the home unless gny 
sister accepted the contract. Everything that I 'tell you is 
information derived from conversation with my sister. 

At present, my mot'her has been in the home for 3even* morfths , 
and according to the contract, would have to st-i/ another f ive 
months at private-pay before they will consider accepting her on 
Medicaid. This is'getting increasinqly difficult. 

I wish to emphasize that although my mother was a Medicaid \ 
recipient in flew York, thq fear engendered in my sister by theV 
nursing home's potential refusal td accept my mother as a patient 
or the fear that she would not get good treatment ossont ia 1 ly*"*- 
forced acceptance of a one year contract for fall pVivate-pay. 
We arr» fortunate in that we could afford to protect our mother 
somewhat. I am concerned about people who havo to accept nursing 
homes of dubious reputation or adbept any place if an individual 
is on Medicaid. It is an awful thing, to institutionalize a loved 
on«i particularly when one is insecure about the treatment he or 
she will obtain . 
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TESTIMONY oK JUANITA qftRftl F,H 



DEAR SENATOR HEINZ t . ' <fe ! " ' 

My name is Juanita Carrier and" i am 30 years old! ' During the 

• early summer of 1982 it became evident that my father-in-lL 
(hereafter referred to aa l-auH would need to be moved into a 
nursmq home. Ilia health bad been declining for a couple of 

• years due to strokes and a severe 'case of hardening of the 
«™°I Xe f" u P t ul was l,nnbl< * t° walk without the us« of a walker or 
someone's help. |,o was incontinent and showed signs of losing 
control of other bodily functions. He was able to feed and dross 
luraself although both tasks took him quite some time. He was T 
happy, non-violont man. a 

Paul was livin.j at <home with his wife who Was approximately 73 
years old. Since her own health was P oor she could not care for 
him. any longer, on the advice from "Citizens for Better Care" 
and other people, we decidod to ehock Paul into a hospital in 
hopes that a uocl al worker there would have some influence with 
« » ratng homes. He were told that nursing homes would, accept 

« patent sooner if they came directly £rom a hospital." It did 
not work that way for us. Paul ended.up back at home and the 
search was basically left up to his family. The following Is a ' ■ 

l& 4U^Xt7*s2. 1 either eaUeU or visitGd August- j( 

o In August, 19H2, I visited A. Conva lescent andNursina Home in" 
and was told by the admittance director that they Sad 
three hods available for ] year's private pay at $40 per day/ 

before W ' 1S * tU ° Y W ° Uld thGn acco P t Mctlic aid. hut not* 

o Also in Au.just 1982, I visited N.:j. flursing Home 'in .Sterling 
de ig hts and was told by the admittance office that they could 
admit Paul within three to five days if we would pay privately 

thVwLTd'^n a C ° 9t M £ ,? 42 1 pe ' r day - AftGr the' year was ended 
tney would yien accept Medicaid. 

hv folU^-' l T 3 1 L '°?V 1Cted P,A - Nl,r ^ n g "ome in Armada, MI, 
by telephone and was. told by a representative that *they required 
one year s private pay before they would* accept Medicaid. £ 

o I also contacted by telephone C.C. Uursin-j Home in Mt. 
Clemens and in Warren, and was told that they both required six 
months private pay before* they would accept Medicaid. I must add 
here that neither Paul or any of his children were f M ncK?5y 
able to pay a nursinr, home for his care. He would definitely 
have to be admitted as a Medicaid patient. • 

During the second week of September, 1982, 1 visited E. IJursinci 
Home in Port Huron, MI. I had heard about the home through , 
friends of family members and went to see it. Mrs. F. was i n 
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charge of admi t t t lug'and informed us that thjuy had .sevcta L beds 
available £ot#Maclic«fiil pat louts. "It W«»fi a 'now facility tfnd so 
far away that thoy wore siowfto fill all tho beds. In fact -it 
was .in hour and a .ij) minuton drHtf hy freeway f r^nuj^f' liouse . 
While I was i n Mrj;. K.'s office she told mo that>*K. :>Iursinq Homo- , 
hud a facrlity i n Detroit, about I r > minutes from our housu. * She 
offered to call that foci L lity f for mo to »t?o what they had 
available. She t^lkod .to a Reverend who sa ld w thuy had beds 
available but inot ,; fy?dlea id- beds'*** T^'e way that Mrs. P . 
exptaihcd'it'wus t^at periodically thAfr woul'ti open thoir^ ■ 
admittance to 'Medicaid patients. ,Oitcdf they ^received' .in »• 
undisclosed number of thorn they would' '""close o f fc" . a*lm i t ta^co 
except" to those who could pay privately, Since- wo had *io other 
chofoft, we admitted Yaul to y>e Port Huron facility even though 
it was so far from* our homes/- *The greatest hardships were the 
middlo'of the night trips v^hen nurses wouVf) call a'nd advise; us to 
come right away because the^ didn't "think I'aui would Itvu, Mirongh 
the night. Had Waul been at E.'s t>otroit facility we could h^ve 
spent much mo re. time visitng hilTi. instcad'of so much time driving 
back and forth. / 

f'.ven though Paul was admitted to E# on September 19, 1932 , 1 
didn't stop looking for a hoiA that was closer to us. In 
November I visited A.W. Nursin\Homc in Warren an^ spoke to Mrs. 
M, , That facility was still unlor construction' and was duef to 
o^en. some time in January, 19H3.* We had a good chance of getting 
Paul admitted since the waiting list was not. very ulong . However , 
Mrs. Monden explained that they would Only accept a, "certain 
number" of Medicaid patients. After they had attained their 
quota of Medicaid patients you could only be admitted if you 
agreed to pay privately for one- year at a cost that had not been 
determined at that point. 

We decided to put Paul's name on their waiting list in hopes 
that he would be one of that "certain number" of Medicaid 
patients that they would accept. We never received a call fr,om 
A.W*. As it turned out We didn't need their facility. Paul 'died 
on January 19th, 1903. 
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THE UNIVERSITY OF TENNESSEE 
Cenferfcx the Health .Sciences * 



Comig* of M«<tic<na 
Departments?) F tmily Mftdlcifti 
Family P»»cttet C»nl»r 



.October 19, 198<t 



Mr. James Snlvlo * - ' '* 0 

U. S. Sena to ' f . > 

Spec in I Committee on Aging • t*\ \ " 

Room • V ■/ " 

Washington, DC 2 OS 10 0 .. 'J* .' , • ' " » \ 

'• ■ . ' , ■ » 

Dear Mr. Sftlvlo: . ' ' ' " V . ; , 

* -„ * 

Thank you for permit ting mo to^ part icipate in your efforts for our senior citizen*, 
Thisylctter will provido so»o of tho^information you requested when we talked by 
phono last wook. 1 trust It will bo of some help to you. 0 

Si-vernl patients eomo to mind that'jwve boon delayed or refused admission into a 
nursing .home because they were on/edicaid ami not full pay, or their physical dis- 
abilities wore such that thoy wo^d require considerable nursing care. This has boon > 
so frequent that I thought it wal a common practice with all nursing homo*^ In re- 
flecting back, 1 caii>recall one \acTllty in the community that has presented no partic- 
ular difficulty In admitting patl\ts. This facility has been a skilled care facility, 
and thoy have indicated to mo that a^ of the first day of December this year, they will 
no longer*be a skilled carp facNlty. I talked with the administrator who said there 
were many reasons for making this change. The disallowance of thoir charges, the diffi 
culty with keeping records, and the massive^amount of guidelines' that has boeft sent 
have made It impossible as welt as a low financial return to continue in this type of* 
service. This Is going* to cronte a health care crisis foT those patients who need 
skilled care l*i our area since tills Is the last facility rendering that typo of care in 
a community that nVs over 50,000 people and in. a trade area that serves ono-quarfcor, 
ml 1 lion pat lents, * 

.* i ... 
The first case that 1 would like to bring to your attention is Mrs. K /.fc. who Is qpproxi 
mately 80 years of ago, has^evere congostive heart failure, organic brain syndrome, 
and mitral valvular dlseaso3 This lady had been in a facility and admitted to our hos- 
pital on two occasions due to dehydration, and in order to combat her dehydration and 
give hor adequate caloric ijtake, the decision was made to insert a gastrostomy tubo. 
This lady mado phenomenal improvement, becamo somewhat oriented and much easier to 
manage, and hor quality of life was much improved. The problem we had was with tho 
nursing home whon they learned that sho had had the gastrostomy tube placed. Thoy gave 
the family and me considerable anxiety because they stated that they would not accept 
gastrostomy tubes into thoir facility which is an intermediate care facility. After 
pleading and negotiations, the lad/ was readmitted. Sometime later she developed 
congest iv.e heart failuro that was of acute nature, was hospitalized, and aft era few 
days ha<T>ecoverod, but it was f©/lt that she aight need intermittent oxygen therapy. 
At this tljne the family was again, told that they would have to seek a skilled care 
facility. <WVfter intervention by , my partners and the^family, the facility did take 
hor back, aijd she is now doing well, in this facility. 
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Another patient that I won 1 if like to mention is a person who was admitted to our 
hospital on <t ^euroshrg icn 1 service with transection of the cervical cord which 
'rendered t him a quadriplegic. After four or five days the neurosurgical sorvice 
determined that \\p>y had nothing further to offer him, and since we* had been con- 
Milted on him medically as fiunily physic inns , we wore responslhle . for his. care. 1 
worked man/ weeks and called actually all over this state and frvsome other a reus 
in the nation trying^ to find a step -down. unit from a hospital. This man was never 
accepted for, any type of care other than hospital care, and if my memory serves me, 
he survived somewhere between 90 and 120 days in our hospital where all wo could (In * 
was .support him. Ultuflately we ilid lose this patient, l*it much of the care that ho 
.received over the I^st two to two and one-hJrlf month* could just as well have been 
rendered in a sk I'l led , care , fac i 1 i ty , yet we wore unahlo to get him Into such a 4 
fae i I ity . . 

The following are hospital patient* now who with the exception of Mr. W. have 'be on 
ready for discharge for 10- IS days; ^ 

Mr. K. is an *n year old male, admitted .to hospital 9/24/84 with strode, shingles, 
organic brain syndrome, diabetic ( insu 1 independent ) , Tatnl Care, Medicare and 
Medicaid, Pre-Admi ssion Evaluation ma tied 10/ 12/8*1 fc ^Hid the social worker from the 
nursing home reviewed the PAH prior tolscnding it to Nashville. The nursing home 
refused the patient because -of confusion; the rationale heing they are trying to even 
out patients requiring total enro and being constantly observed, wit h more alert and 
se 1 f -care pat i out s. ' 

Mr. I,, is a 79 year old mnlo, admitted to hospital 9/16/8*1 with organic brain syndrome, 
dehydration", renal insufficiency. He lives alone; has a sqn in Memphis, Tennessee, 
and a step daughter in Illinois;* lie has Medicare, but Medico til eligible when the 
nursing heme accepts him. Thc^PAIi was sent on 10/ 1*1/8*1; the nursing home social 
worker reviewed and visited, then refused admission because of mental status-. 

Mr. W, is a 74 year old male, admitted to hospital on 8/2/M with diagnosis of heurt 
disease, He\as Medicare and Medicaid eligible. The PA!; was sent 10/1/84 with no 
follow up from the nursing home. Since waiting for an 1CF bed. the paticiU has had 
another heart attack and now has tube feedings and oxygen. He needs skilled care. 

Mrs. He is a 63 year old female, admitted to hospital 9/23/84 through the emergency 
room. Her attending physician was out of town, and the physician covering the emergency 
room admitted the patient for dehydration and elevated temperature: she had a stroke 
in 1975. She is Medicare eligible 1977, hut not eligible for Medicaid. She has been 
skilled care since admlssjon to a nursing homo one and one-half years ago. Six^ months 
ago the family hecame delinquient in paymont; therefore, the nursing home refused to 
accept the pat i Cat, hack. She has feeding tube anil trach. She was eventually placed 
in another Facility only after receiving assistance through tho Department ofiHnman 
Services. She was discharged from the hospital 10/15/84. 
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l.vlll ta-ke your advice and .take this mattor to t Ifb Governor's Task Force and the 
Adult Protege ivo Sorvicos Commit too with which I am prlvl logeiL to work/ hut it will 
he somo time before I can appear ijri th /this committoo simpl^ because of the duties 
that I have hero in thl,4-$Uriic. \ 



Enclosed are copies of articles .that have recently beon published In The Journal .of 
the Tonaosr.ee Medical* Association. .J"he/*e are for your evaluation a's to some of the 



F.nc 

♦ the ionnosr.ee Mouicai Association. .;iTie/io are tor your 

things that we have been doing here at the grass roots level in serving as advocacy 
for the elderjy. As a physician I do not feel that I can be concerned only wilh a 
person's medical problems, but I oiust fco concerned ..about his/her social- (ind ocorromlc 
problems thnt bring an impact on the hoat^h caro status, 

Thank you again for allbwlng me'to. servo in this wall advocaa); role for our older ' 
ci t i zens, . ; , * 

/ ' , * 

t 

Sincerely yours, , , 



Curtis B. Clark, M.l>. 
Assi stant> IVofossor of 
Fami ly Medicine 

CBCrlno 

Hnclosuros > 
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TESTIMONY OF MARILYN DAY KRIM f 



DUAR SENATOR HKl^i 

ThiB testimony stateo a sequence of events concerning Marguerite o 
Louisville, Ky., who la now irTtho H.M. nursing facility in 
Ltoulsvllie, Ky.. Mrs. D. Is my roothor and Is now 06 years old. 

A problem developed when my mother fell and broke her Hip on August 
27, 1983.. she was livng in Shoiom Towers which is a HUD facility in 
Louisville when the fall took place. It was the second hip fracture m 
in 1-1/2 ysars. She had surgery and was in Baptist Hospital, East 
Louisville. After 19 days stay in the hospital I was notified by the 
social worker in the hospital that my sister and I had to roova my « 
mother in two days. I was appointed Power of Attorney while jettm was 
in the hospital and her assets were approximately $24,000. The only 
incomo she hacj yiaa a World War I widows psnsion of $50.40 per jnonth. 

My sister and I investigated nursing homes for mother and due to 
the short time we had to.plaoe her we chose J.M. Nursing Home In <, 
Louisville, which is not a Medicaid home. We moved her to J.M. 
Nursing Home in September 16. 1903. Her recovery wasn't as speedy as 
we thought. We decided to move her to a Medicaid home as her assets 
were being exhausted. We had planned to move her after Christmas, 
1903. The first of January my husband had a heart attack which 
postponed moving mother to a Medicaid home until March, 1984. 

We checked various homes and as an example the Lutheran home in 
Louisville said they rogulre 10 months of private pay to get a 
Medicaid bod. We next went to P.T.V. Nursing Home in Louisville and 
they refjuire twelve months of private pay for a Medicaid bed. Then we 
went to H-M. Nursing Home in Louisville and my husband and I talked to 
the Assistant Administrator, Margare'tf H. . She said, "Don't expect to 
put your mother In here for two, months and expect Medicaid because it 
has happened be for* and-the family has to tak% the loved one \n their 
homes". Ms. H. Said, to glve r the home at least three months notice to' 
apply for a Medicaid t^ed. she also said that "floating Medicaid beds' 
wore available. We moved mother into H.M. Nursing Home in March 1984, 

■ » 

In June, I stopped the social worker, Debbie M., in the hallway and 
t<*ld her 'mothers funds were going down and she told me to take a min}- 
vacat ion .with my husband and upon our return she would ask Ms. H« if 
there was a bed and If given the okay It would take six months to do 
the papfr work. I did not approach her again until July 19 and I 
asked her to s*art the process for a Medicaid bed and eho told me I 
had to move mother out as there were no^Medicald bedsAt Hlilcreek at 
this time. Ms. Morris said there would be : a two_ to tTiree yea* wait *t 
H.M; Nursing Home. She advised us we may have to move your mother to 
Indiana or Western Kentucky for a Medicaid bed. 

In shock I made an appointment with the Administrator, Shirley R. , 
the next day. Ms. R« said everything Ms. M. said wfrt true with the 
exception that maybe w<| could find a Medicaid bed closer to 
Louisville. I- told Ms. R. that another move may kill my mother because 
she cannot adjust to changes* Ms. R. told my mother could make the 
change but I can'tl I feel I know my .mother's mind far better than 
she does. Mother's physician called Ms. R, at my request to a^ise 
her that another move for yom could cause a, decline in her health* 
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That afternoon I came to visit my mother and Cindy v», 'social 
worker, asked mo to come to her office which I did* She closed the 
door and sat in front of me and shook her finger in my face many, many 
times and told me Dr. Q. had called and she wanted me to Understand my 
mother had to pay In order to stay there* 

0ft My husband and I went down to the Department of Human^ Resources to 
try to got .1 Medicaid bed for mother and was* told that mother had to 
bo assigned to a Medicaid bed before they could start the paper Work. 
The same day we went to the Department there was only one Intermediate 
Care bed in Louisville* 

I was given a qonsumor book called M A Place to Live" publish^ by 
the Kentucky Cabinet for Human Resources'* This Is a very helpful book 
^ that families should have before selecting a'homo for your loved one. 
There should be a law that families should be given a eopy ' of this 
book when selecting a. a nursing homo before instead of after the fact I 

^ I'm angry and hurt in my cause* I pray something can be done to 

curtail the pain that I have had to go through to atop the nursing 
homo industry of taking advantage of lay people* Nursing homes (not 
all of them) taXo your money and when the money. Is gone ask you to 
U»ave and you are not fully informed of youfc status when placing your 
loved ones. We feel as though we have been deceived. 

I'm praying for a miracle* I have taken \)j0 burial funds to pay 
the month of September, 1984* For my mom's sake, I hope I can keep 
her at H»M . Nur fling Home. ' 

I have tried in vain to resolve the problem with Parlous pulic 
officials, t f 

II. N. Nursing Homo is owned by a major national nursing homo chain. 




220 



e 



ERIC 



218 

September 27 » 198*1 * 



The Honorable Senator John Hoinz, Chairman 
Senate Special Committee on Aging ■ 
«• Room 033 Dlrkaen Senate Office Building 
Washington, D.C. 20510 
•> 

Dear Sonator Heinz: 

My name is Qraco McQee. 1 am eighty-two years old and I live In 
Taooma, Washington. 1 appreciate this opportunity to tell you 
about my experiences when trying to find a*nurslng home placement 
for my brother In Pierce County. 



9 
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L started taking care of my* brother In fff%. My brother Is blind 
and only haa the use of his left side. His right leg is ampu- 
tated above the knee. In 1978, his wife called me from Oklahoma 
to . tell me that flho was not able to take care oT him. She wWj, 
two years older thar> I and she had not been well. If ho stayed 
in Oklahoma he was going to have to go to a nursing home, oo I 
went to pick him up. I brought my brother to Washington and 
tried to take care of blm. The Washington State Chore program , 
ttave me some help four noun* » day by sending in a fternonal care 
worker. The rest of the time 1 was #n auty. I became quite 111, 
X brother needed additional help and because of the strain of 
/having to care fey him I was not able to regain my strength. I 
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placed my brother In a nursing ^ome Tor about alx m<5n the until I 
could bring him home again and take .care of him. On two other 
* occasion*! I had to place my brother In a nu,rolng home temporarily 
until I waa strong enough to bring him home and take care of him. 
In- the spring or 19M, I became 111 again and the doctor said 
that I had to put my "brother ln'a nursing home because I would 
never get well If 1 continued to try tp care for him. 

My senior caao manager was Brian Hake with Good Samaritan Aging 

Services, which la funded by the Area Agency on Aging, % was * 

trying to help me find a placement for my brother. For sevoral 

weeks he contacted almost every nursing home. In Pierce County and 

we could not find a home that would admit my brother. Some of 

them were honestly full, One day In April, Brian called a ♦ 

nursing lome in Pierce County and was told that the facility 

would not take my brother because there were np rooms. They .also 

told him that they were only taking Medicare and private pay ^ • 

patients. The very samt day, I called the nursing home, 

described my brother's condition and aoked If there was a room, 

s. 

They aaked me how he was going to pay,, I told them private pay, 
I thought I ' could mortgage my home to pay for It, The nursing 
' home told me to come upland choose a room, Brian Hake was there 

with me when I made the call, * 
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After the telephone call and the response that the nursing home 
gave us,. Brian and 1 contacted Jane Beyer. She Is a lawyer at 
Puget Sound Legal Assistance Foundation, who Is funded by the 
Area Agency on Aging and the. Legal Services Corporation to pro- 
vide free legal services to people over age sixty In Pierce 
County. She Immediately sent a letter to the nurs-lng home saying 
that the Washington State Bureau of Nursing Home Affairs 
construed the nursing homo's Medicaid provider agreement to pro- 
vide that the only reason a nursing home could reject someone 
seeking admission was because the nursing home did not have the 
capacity ,to provide appropriate care to the Individual. 
Therefore, a nursing home In Washington State could not deny 
somebody admission based only upon his or her status as a 
Medicaid recipient. Within two weeks, after several phone calls 
and meetings with the nursing home, my brother was admitted. The 
owner of the nursing home called me and gave my brother a choice 
fttween two nursing homes. My brother now Is receiving adequate 
care* and 1 finally am able to take better care' of myself. 

When thTo occurred Jane Be,yer also notified the Washington Bureau 
of Nursing Home Affairs, the agency responsible for licencing and 
certifying nursing homes. We got a letter bafek Crom the State 
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Attorney Oenoral'B Office). They did not toko any action agalnat 
^he nuralng home. Rather, they suggested that we contact the 
county prosecutor or the U.S. Attorney,* They stated that what 
happened to my brother appeared to be a violation of federal sta- 
tutes prohibiting the' practice of requiring private payments as a 
precondition to a Medicaid recipient being admitted to a nursing . 
ho^« In a conversation with a representative of the Bureau of 
Nursing Home Affairs, my lawyer was told that* the state felt its 
hands were tied* because the only remedy that they had when 
Medicaid discrimination occurred was decertlfing a nursing home 
from participation In the Medicaid program. The state is reluc-* 
tant to do this because there is such a shortage of nursing-home 
beds for Medicaid recipients. In another case in Thurston 
County, Washington,, the Attorney General's office wrote back to a 
lawyer at Puget Sound Legal Assistance Foundation after she had ' 
written a letter to the Bureau of Nursing Home Affairs when a 
client had been denied Admission to a nursing home because of his 
Medicaid status. The letter from the Attorney General's office 

suggested that the lawyer consider filing a third party benefl- 

i 

clary lawsuit against the nursing home because, again, the sta- 
te's only real remedy w£a full decertification and they did not 
feel that they could take any action. • 
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It would have been helpful to myself and others facing this * 
problem If the federal or state government could have taken some 
actfbn against the nursing home. Nursing homes should be prohi- 
bited from refusing admission to a Medicaid recipient if a bed Is . 
•available In fche facility. If a nursing home violates this pro- 
vision. It should have to pay a penalty to the government and 
also should be required to reimburse families that had to pay the 
private pay rate to a nursing home when their family member was 

eligible for; Medicaid. I also believe that Individuals should be 

j 

able to bring a private cause of action against nursing homes 
•that discriminated against them. 

* ♦ "■ 

I am happy to see the United States Senate Is concerned about 
people like me who have had such difficulties trying to find a 
nursing home that will take care of relatives who are Medicaid 
recipients. I do not want others to have to endure the same 
problems and pain that I did. Thank. you so much for this oppor- r 
tunity to tell you about my experiences . 

Sincerely, 
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TGSTOMONY Ol 7 WILUAM SOHINKI 

My name is William Son ink i and X am 61 years or ago/ 1 wish to 
present thd 1 following facta concerning my father-in-law,. Jacob 
Bromborg. % 

In' 1977, my father-in- law was becoming increasingly more senile an<f 
incontinent.- My mother-in-law at this time had to go to the ho^p^tal 
• for a* gall bladder operation,, so we took my father-in-law. to du'ti home 
in Clark to take care of him. As my wife and I both^work, wo had to 
hire a nurae to stay 'with him during the* day until owe of -us camo 
homo, r ■ * 

When my mother-in-law gat out of the hospital, she also came to our 
home to recuperate. As my father-in-law' s Condition worsened, my 
■mother-in-law agreed to put him in a nursing home of her choice. 
Accordingly, in October 1976, We spoke to officials at the nursino 
home, asking if he would be acceptable as a Medicaid patient ann'^hey 4 
assured us that this would- be no problem* : When a bed waa v avai lerblo 
they would call us. . . ■ 



In February, 1977, they telephoned my wife at work asking that 
of us meet with thenv to discuss a pledge to their building fund. 
S^mg my hours} were ;moro fleKible, I arranged to meet with them. At 
t^Bl meeting, they Indicated that his name was at the top of the 
a^Bwsion list and if I pledged 510,000 to the building fund he would 
b^admittod. I told them that it was impossible for me to contribute 
$10,000 as I was stilj paying oft three college educations for my 
children. They then laid that it I didn't pay the $10, 000. he would go 
to the bottom of the amission list. « 

Several weeks later* I returned to try to bargain with thorn and 
they asked for $7500, Which I indicated was still too high! and we 
finally agreed on $5000. Of this, $1000 was to be paid prior to 
admission and the balance over a four year period. A few weeks later, 
the first $1000 having been paid, he was admitted, 

He passed away on July 2, 1977. Since then we have received 
numerous letters from collection agencies trying to collect the 
balance. Had he been treated, humanely , as a resfdsnt of a Home, we 
.would have made every effort to fulfill our pledge. As this was not 
so, 'wo feel no obligation to do so. * " 

' $ 
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TBSTiMp«Y>Ol« l ST^PHANIH WALCHAK 

' • I 

dbaV SENATOR HBINZj ;.v 

On October 28, 1982 , niy\ father Stanley Bvstry, ago 38, was 
>«Ung releasedT from tlhe Hospital after suffering a stroke, the 

* Ucwtor and Social Service^' contacted me about putting him in - 
^^liralng Home, since I wpt&d be unable to caro for him. 

. * v * 
.'•It's difficult finding a? ^ursjjng Homo with a bed available. I 
tried for, J days:. . |- Final ly\V' I * located N.N. Nursing Home in 

* Sterling heights, HI. \ '■; '■>) 

caro 
• U«d? 

best ^re for hVm, fl l thoiigtjt, well maybe I could swing it for a 
. s^hort time ho had t Mtt. , ;tl«J had Bltoe Cross which covers 6 weeks 
of Nursing fcare. 'flijt my»':OiiJdl lingered and the'monthly expenses 
wero mounting and bills Were- continp in, I panicked. My daughter 
visited me and called "Cfitifcena/.f-or Better Care", the Michigan 
Ombudsman organization. I' J .-did apply for Medicaid on October 28 
and was approved retrqacitiye to October 1, but when I took the 
form t6 the Nursing Homo 1 office, I was told I was obligated to 
tf pay since 1 signed ^ie <jjohtract". 

* ■* 

Citizens for Better Care^ came to my rescue. A man from Lansing 
contacted the nursing home;- administrator, who called me up and 
made an appointment with .me. The,y then informed me that my Dad 
haJ a pension because of Kis .Blue Cross and I informs*! them that 
my Dad hadn't worked sinOtt 1946, and I was paying for his Blue 
Crorfsi-out of my jre^t i remontf, pension. Mr, Gaynier then informed me 
if I i*aid $2100,90 in May, my Dad could. go on Medicaid effective 
> J.uly'a'j 1983, he died Jujy; 31 , 1933. 
> «■■■■. 

' \ paid a fo^al o^f $3,033 out of my personal, funds and my own 
retirement pens lorn a f top niy father became Medicaid eligible. 



antfic, > l! oi'qhed an agreement stating I would provide for his 
fV/atfd I 'had *6? pay $li?i]P that day. The doctors predicted my 
'wquldn't l^t\too ]drig;iknd since I loved him and tfanted the 
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Appendix 10 

TESTIMONY OF FRAN SUTCLIFFK, DIRECTOR 
Nursing Homo Hotline Patrol. 
St, Petersburg, Florida 



pKAR SKNATOR HEINZ I 

My name is Fran Sutcliffo, For the past ten years, I have been 

assisting families i n finding suitable nursing home placements 

for members of theU family. This service is free and my efforts 
are completely voluntary, ^ ' 

It disturbs me to continue to receive reports from families 
that nursing homos certified .under the Medicaid program are 
demanding six months to a year private pay before accepting a 
patient under the Medicaid program. 

Private pay demands are no longer written into contracts as 
they were a few years ago. The industry has been convinced that 
this is an illegal practice, so contracts have been rewritten 
removing that demand. Unfortunate ly this does not prevent oral 
demands and oral agreements which cannot be documented. Many 
tlmoo 1 have asked families to give me a written statement 
supporting the oral request and agreement on their part for a 
•private pay period. Decauso of the extreme nursing home bed 
shortage, due to the Certificate of Need system, families are ^ 
afraid they will bo black-balled by all nursing homes. They are 
simply afraid to give such information ir) writing or let it be 
known they have complained to anyone. ^ 

When the Medicaid program is reviewed I sincerely hope some 
adjustments can be made in federal legislation which will protect 
these very vulnerable familiea from the blackmail they must now 
tolerato in order to secure pursing home care, 
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Nursing-home chain segregating fyafients on\Medicaid 
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IM MtA MWIU. AM k UH rklOill 
iMMck mkMfto«kit 

r«» Mctor it* «mn « • -wjrvaii 
M ruMMi tfto rM*frt M r«M«M. 
w fiMtiy. mm* nrM yrir itffttk 
Hum - 



m \U MIM ttol kMOl AW|(A| to*M Slftoto MM ['fMl lUtrVH.l^ttofl 



kHktolkMM 
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WlttltH *r«i 9ft* tO OOIH Onvitl- 
ito MwllroM ncMMHI 

rw mm kr tok rrciitM Mtfti'i 
(Mcttoo Irwn rMtoow u 
|W<« »«rMi| kwiwi im kftiw of d« 
tiwi Ia «Mtk NtUkM Ulomi 
llfM ky 1 room <to«|r 

"TM HMMUM Urn wi ii« ottfA 
lfl| m* iMUi rofuivrtii. Siwieo 
MM ' th*ito*»«ot tWm i««t 4(0 
n^lttoo Tkl ikMKI trf (Mm U 
Aty MM-bkory for iiiAiow, ttntli 
lowed im itotfiklf wrtitMM 

Mi MM IM tflttlto* t« tk*w 
tomil WU HMlW 10 IAytk4«| DM IK 

htc TtoM *m omM My for uw 
fci^rtf* m«u4 iMm, to mm im 
1 tow wtocooM AM, Ml Ml 

I A tto totcM* worM, Wi wmM 
N»k kl thil flctoty ia uimt 61 rvt 
maw riifeun- maim u^i 

-Tto U. ikit to itot coAuii 
tto »0<4 (lir wwiAi <«m# ip To 
MOM 11 AM to ito MlUk cir< «!•! 
rwA irM to My. <i n *«* t<* tkti 
«MA yM fooM • I for if it am! ihw 



L 



m»it AKH* to|l«M y*v clAt 1 1 tort 
««. 40 IMl*' |A« ««WUM (M l 

lilt " 

SMrky, f tto, dractor M oMtoto- 
avmi WfTkM for tto Sum tow* on 
Ag*a| im Lor 1 Tim Cwt. mm ma. 

f<|l(M| cioMIAU M UW Mlfl Of 
*w«i tf My wm nor illy wrMf 

Mioy of lH0» r^WOW Mtt »AM 
tun. ta«i MM ik^r Ami iM to*i 
tovw frA«frM, w MkM for. MwH- 
<ww wctton m <to oMoMf.* 4 tJto 

MM 

-No* ttoy Afi forcto toto oow-h 
tMA| Ik (Mr ittAMi tlut Uuy ww«M 
hid mdr #»ki etlirr*ii« j«|i 
IMM M I M.MQmom to two rM/» 
IM IMkk itoM *H At MMMM MV. 

AM mw Umi > m rt wtffifi. fit 
Aiw to m»>r 10 iki wrlfwr wMa.' 
ito mm , 
MtM Ctorrm. WHto of ^ oM 
« omn hvUt itoTHttnt yrtoria 
far iM totrifirtk ftaut%i fffTto 
ttoorty, mm im lawtl Min ftoff 
to A«ntt| tow«i w|rr|iuto Itot 
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Frklty morning, Apr« 20. (&*4 



Reivitz criticizes „ 
homes' division of 
patients over aid 



B> Mif) Z*hn 



lllllltl ,|| 



■ run i»>. 



lOfllldriinj 
! Ij «.1tt1ft| 
I unir..«m 



fc>WliOi>l *Mih [ill » 
oiSir pfthtn* n W.Mrolln n mil 

pinion* 'tftrU'4 ' 
J*« W1041I >t|« nN f|w" || ift«i 

I Wniimtm htud iM.t.i| 
v»i»'i»lii-n hm ?*|un W| r|tiia| ■ 
riflrnlt «lw4f Ni'i *r'f b*ir| 

»i> ihr Uw},< pr»>|r»Ti « Vr *> t 

'intiitfO (>» ihr lht>'K »Mi mir 



f rw Mi 



• V|n Ihil 
■ >«...»#»•« * ,1 {..in 
tm IMI iift|r# i^r t»f4 

it *ioftornu rtilui T>n 
»n «n*lr mr4K*i 
i| .* m nurilnj Wnri 



D*)li.n| pin 
it rimojrl*] I 
nil* lrHl»»M m irit i.rjir,,,,, 
■ (ximi >in brrn ."ipliiMnltJ > ^ 
lh«<r U.|«|wirr »m i„i|in ( 
fte«*t I* 1*0 «f Ihr V>m+» MH'ili 
R0lVM7 ty(n1nP«Q« '? 



Reivitz raps nursing homes 
for segregatibn of patients 



A •{Mult* «r»» IVirn) Ihr hnmft Mlvn Kill* 
i«< I 101 N fn^him Pi »i«rr II I* Writ fr 
i.trr I'^nkMf ,! P«-k I'l w, t 

>■ (Mi rfi.lmii i.i .!4|M <<KiM f* F r" 

itt i l..r |M* Mtr IMjr mor*4 to ihr *ln| 

• ifHr Mi MMI4* < rwlplrnlt 



.<t#pfc <^i|W,wicl i if">hrim»n I 
■*-<•••«•«■ it .1 VriMli 4nr<if4 
#i< » iii Mii**uhrr |rn riuiHor 
{••'.vo«< V«l »rn\n oft i« | Inhdi 



M<| • fmiuii <>f p»iril# piy iM M**V*M H 
i rmi wliN hn(K |itttn| «M UM4 kl*4 «4 IWM 

♦ Hl>lrr« iMrTttf 4l(|ri(MH It P»lf»«*« 
Ofnaili uil «no«i ptofl t **p**4«4 ikifr ffl •»» 
in|* witMn (wo jiui o< t*tft<n| • nutriij kMM 

♦ ixJ bf M<*M<ly lUMfirtt* •« IN* MMKAM 
pfOfUln 

f<rK« rll|ISk fin M*4l<il4 I p4**# «*y U»r 
■>ni, II WO in Mt1«II || VM la # plM *p Mil 
mnitlnrr po\l*y*n4 11 VMln in lmvotibr*b*jrt 

•i i run tvnd Maii •wrdn| ho«M to Wueowi* 

W* rr^vilir ftf |im^ pf*«rll y 'o (W°P*< |of*i "*"> 
I Avirti| hnmi mho (•« ply priviUW tot U4r 
i in Mr ill moflift* 10 • »ril b*t<H* ++l<t*i (9 Ihr 
MH>iH4 jK(»|r»-» 

A|ti* I m^*'"> #<wvtirr vt(r pnK4#*( n( 
ArtUr i in MrdKII Srl*l(rl rnhHh own Iht \*rn 
I hj<t»it \->kH il 6y I upoltM. Ml4 IK* 
l*ii. A mii i inir»rilri| #ip«nrni^i fry of 

li'is| mr>ir imin.HM lfl«* r»|rr» <<KW1tl <n *K 
lltwl nf tM hnmt hi Ul« Ml (nip<Mtitr>r> Kof^il •■> 
lltriti rr,<«l pii*ll» |MV rMtdinll 



I MM < 



i-,l.|i... 



,r|tr<| f..>mn n»»M l.» H 
in p«« >M hl|hi> UlM " 
'inin'lll'v S|«|im> nM 



iriMl Si-nli^ U (1 ' 



in r Vi|Wt*i r i uiO II iM 
I (HwIIComiMI Ihr MrtilriM 
rt ™t rMr lf»* of rM 

WlKonUn ^Ui»tt| Homrl 



«ii|ffli aii itiKhf^i i> I 
-y'|M| Mrttri 
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